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The recent settlement of an Americans With Disabilities Act (ADA) lawsuit between one of the country’s largest architectural firms and the US Department of Justice (DoJ) does little to answer the question whether design professionals, as well as others carrying out design and construction activities, are subject to direct lawsuits by DoJ and others for alleged violations of the ADA. Property owners, designers and contractors will continue to operate under a cloud of uncertainty until this question can be answered.

Background. In October, 1996 DoJ sued Ellerbe Becket, Inc. in Minnesota Federal District Court alleging that the design of several large sports arenas failed to provide people in wheelchairs with sightlines “comparable” to those enjoyed by other members of the public.  This firm was one of the attorneys for the architect in this closely-watched case.

DoJ argued that design professionals can be sued under the ADA, on the theory that the statute defines discrimination as a failure to "design and construct" commercial facilities in compliance with the ADA. According to DoJ, the term "design and construct" should be read as "design or construct." Ellerbe Becket moved to dismiss the case, arguing that the plain language of the statute clearly means that only those who both design and construct public accommodations -- i.e., the owners, operators, or lessors of such facilities -- can be subject to suit under the ADA. The American Institute of Architects and the Associated General Contractors filed briefs in support of Ellerbe Becket’s position. The Building Owners and Managers Association International filed a brief supporting DoJ’s position. 

The  Minnesota  court, however, refused to dismiss the suit and said that architects could be liable if they are “involved in” both design and construction. So far, two other Federal District Courts have considered the issue in cases filed by private plaintiffs. One court, in the District of Columbia, agreed with the architect's position. The other court, in Florida, agreed with DoJ's position.
 

The Settlement. Ellerbe Becket and DoJ settled the case before any significant pretrial activity took place. Although DoJ had sought civil penalties and an injunction, Ellerbe Becket simply agreed to design future public assembly projects to provide sightlines for wheelchair patrons which are “comparable” to those for members of the general public. The parties agreed to use certain anthropomorphic dimensions in determining comparability. 

In the settlement, Ellerbe Becket expressly stated its continued belief that design professionals are not subject to suit under the ADA. 

The Future. However, the settlement does not affect the Minnesota court’s ruling that designers may be exposed to direct claims under the ADA, nor of course does it affect the Florida court’s ruling to the same effect. Indeed, the Minnesota Court's reasoning extends to both designers and contractors, if the contractors are found to be "involved in" both design and construction. Until the issue is finally settled by statute or court decision, owners and design professionals -- as well as contractors -- should be reviewing their existing contracts to see what risk of ADA liability they are currently carrying. In addition, owners, designers and contractors should develop contract language for future projects which, to the extent legally permissible, shifts back to the appropriate parties the risk of an ADA lawsuit.

________________________
Vincent W. King, P.A. has fifteen years' experience in providing consultation, advice, and legal representation to design professionals, contractors, and owners nationally and internationally.
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� Each of the three cases was decided on slightly different grounds.





