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I. Introduction.


Given the technical complexity of construction projects it is unrealistic to assume that a construction contract will contain language to deal precisely with every project condition that might arise. Even assuming the owner has made its best efforts to provide direction to the contractor by incorporating complete and accurate plans and specifications, problems can still arise.


When plans and specifications do turn out to be deficient or incomplete, resolution of the problem can be complicated by the number of parties potentially responsible for extra costs: the owner, contractor, subcontractors and suppliers, architects and engineers. In such a case, the contractor should first attempt to sort out the responsibilities of the different parties and their relationship to the plans and specifications, and to keep in mind possible legal theories. The contractor also should ensure that it has complied with any procedural requirements and fulfilled its own responsibilities under the contract. By doing so, the contractor can best take advantage of available remedies to recover extra costs incurred or to defend itself against a claim asserted by an unsatisfied owner. The following materials are intended to define the parties’ obligations with respect to plans and specifications and analyze the remedies that are available to the parties when those obligations are not fulfilled.

II. The Owner’s Warranties

A contractor who unqualifiedly agrees to design and construct a building or perform a given undertaking on behalf of an owner for the purpose of creating a particular result “assumes the risks attending the performance of the contract, and must repair and make good any injury or defect which occurs or develops before the completed work has been delivered to the other party.” Friederick v. Redwood County, 190 N.W. 801, 802 (Minn. 1922); see also McCree Co. v. State, 91 N.W.2d 713, 723 (Minn. 1958). Under this circumstance, in which the contractor is responsible for design and project outcome, the contractor, not the owner, bears the risks of faulty design and unsuitable product.


In practice, however, the owner or the owner’s architect or engineer usually supplies the contractor with detailed plans and specifications and the contractor is bound to perform the contract in accordance with such plans and specifications. Under this circumstance, the owner impliedly warrants to the contractor that, if the specifications are followed, a satisfactory product will result. Put differently, the owner’s act of furnishing the plans and specifications constitutes a warranty of their fitness, McCree, 91 N.W.2d at 713, and the contractor is not held to warrant that the work performed under the owner’s direction will be free from defects or accomplish the purposes intended. This doctrine is called the “Spearin doctrine” after United States v. Spearin, 248 U.S. 132, 136 (1918). See also Friede, 190 N.W. at 802; Eric A. Carlstrom Constr. Co. v. ISD No. 77, 256 N.W.2d 479 (Minn. 1977) (warranty regarding site access);  Hayle Floor Covering. Inc. v. First Minn. Constr. Co., 253 N.W.2d 809, 811 (Minn. 1977) (warranty regarding quantity of materials required);  Alley Constr. Co. v. State, 300 Minn. 346, 219 N.W. 2d 922 (Minn. 1974) (warranty regarding earthwork balance); United Constr. Co. v. United States, 10 Ct. Cl. 257 (1986); Harrington, Thun & Clark, The Owner’s Warranty of the Plans and Specifications For A Construction Project, 14 Pub. Cont. L.J. 240 (Feb. 1984). This is distinguished from situations when the owner provides only certain performance standards or criteria, leaving it to the contractor to provide the design and engineering necessary to meet the above standards. In these cases, the owner’s implied warranty of fitness does not arise. See discussion infra part II.B. As long as the contractor performs the work in the manner specified by the owner, it will be liable to the owner only for defects resulting from improper workmanship or other fault on the contractor’s part. Friederick, 190 N.W. at 802.


Further, the owner may be liable to the contractor for damages incurred by the contractor in reliance on the defective plans and specifications. In recognizing a cause of action for implied warranty of the plans and specifications, the Minnesota Supreme Court explained that:

the act of the owner in furnishing the plans and specifications amounts to a warrant of their fitness and that, where one party furnishes specifications and plans for a contractor to follow in a construction job, he thereby impliedly warrants their sufficiency for the purposes implicit therein and whether the builder has been damaged in proceeding with the work in reliance on such an implied warranty or whether he was damaged in relying on the warranty in making his bid, he may recover.

McCree & Co., 91 N.W.2d at 724 (emphasis added); see also Zontelli & Sons, Inc. v. City of Nashwauk, 373 N.W.2d 744, 753 (Minn. 1985).

A. Scope of the Owner’s Implied Warranty.

The owner’s implied warranty can be a powerful legal theory for the contractor who must deal with defective plans and specifications. An owner who furnishes detailed plans and specifications upon which a contractor relies is deemed at law to warrant that the plans and specifications are 1) accurate; and 2) adequate to produce the result intended by the owner. 1 Steven G.M. Stein, Construction Law 5.07 [2][a) [i] (1992). The owner breaches the first warranty when the actual facts or circumstances turn out to be different from those stated in the plans and specifications. Id. The second warranty is breached when the specified design does not permit the contractor to achieve a satisfactory result within the allotted contract time without extraordinary and unanticipated expense. Id.; See also J. L. Simmons Co., Inc. v. United States, 412 F.2d 1360 (Ct. Cl. 1969). The plans and specifications may also impliedly warrant the accuracy of the construction technique if they detail the specific methods to be employed. This warranty will be breached if the contractor is later required to employ a more costly or time-consuming alternative. e.g., McCree, supra.


For example, in Stanton v. Morris Constr. Co. 199 N.W. 104, 106 (Minn. 1924), a profile map showing a plan of a bridge to be built represented the soil conditions as sand and gravel. The map was made available to the bidders. When the contractor who was awarded the bid began construction, it discovered that a portion of the soil was actually composed of logs, slabs, large rocks and other debris. The contractor quit the job after spending $7000 in an attempt to sink the bridge support piles. Another construction firm was eventually hired and finished the job for $8000. The court held that the owner had represented in the profile map that the condition of the soil was sand and gravel and allowed the original contractor to rescind the contract and recover the reasonable value of the work done. Id. at 106-07.


The McCree ease also held an owner liable to a contractor for delay costs incurred because of the owner’s breach of the implied warranty. In McCree, the state furnished a contractor with detailed plans and specifications related to the construction of a highway. The specifications required the contractor to compact soil, used as embankment material, to a specific density, but were silent as to the soil conditions at the job site. The work was to be performed under the supervision and inspection of the state’s engineers. McCree, 91 N.W.2d at 716-17. When the contractor began work, it discovered that the wet condition of the underlying soil made it impossible to compact the soil by the methods prescribed in the plans and specifications. The unforeseen n conditions caused a nine month delay in the project, resulting in extra expenses for labor, equipment and special materials to allow the contractor to work through the winter. The court permitted the contractor to recover for the extra expenses, holding that the state’s plans and specifications controlled the particular result to be accomplished and the construction methods to be used. Therefore, the state had impliedly warranted that the plans, specifications, and soil conditions were sufficient to allow successful completion of the job. Id. at 725.


As illustrated by the McCree and Stanton cases, the owner’s implied warranty can be used offensively as a contractual cause of action through which the contractor may recover damages for its reliance on the owner’s representations in the plans and specifications. See McCree supra; Stanton, supra. The implied warranty also can be used defensively to prevent the owner from see king damages from the contractor when the contractor has performed in accordance with the plans and specifications, but with an unsatisfactory result. See Friederick, supra.


Warranties of schedule may be more difficult to establish; the contractor is typically held to assent to the reasonableness of the schedule in submitting his bid. See, Buchman Plumbing Co., Inc. v. Regents of the Univ. of Minn., 298 Minn. 328, 215 N.W.2d 479 (1974) (no express or implied warranty of feasibility of 200-day schedule).

B. Application of the Owner’s Implied Warranty.


In determining whether the owner’s implied warranty applies to a specific fact situation, courts often speak in terms of “results” and “performance” contracts. See Lewis v. Anchorage Asphalt Paving & Co., 535 P.2d 1188, 1196 n.19 (Alaska 1975); Kansas Turnpike Auth. v. Abramson, 275 F.2d 711(10th Cir.), cert. denied 363 U.S. 813 (1960). When the principal object of a contract is to obtain a specific result, the risk of accomplishing the result generally lies with the contractor. In contrast, when the contract provides for the performance of a given undertaking in accordance with detailed plans and specifications, the rule of contractor liability does not apply. Lewis, 535 P.2d at 1196 n.19. The theory underlying the owner’s implied warranty is that when the owner provides detailed plans and specifications that the contractor is bound to follow, the owner’s knowledge and control over the project is superior to that of the contractor. Thus, the contractor should not be held to guarantee the end result of the owner’s project. A necessary element of the contractor’s cause of action for breach of the owner’s implied warranty, therefore, is the contractor’s reasonable reliance upon the defective plans and specifications in preparing the bid and doing the work. See Friederick, 190 N.W. at 802. Note, however, that direct evidence of reliance on owner supplied plans and specifications is unnecessary in the competitive bidding context, where such reliance can be presumed. See Allen Constr. Co. v. State, 219 N.W.2d 922 (Minn. 1974). 


When the elements of owner control and contractor reliance are not present, the implied warranty may not apply. For example, a contractor that provides its own plans and specifications and assesses the suitability of materials and structural details will be barred from claiming an implied warranty on the part of the owner. See Robertson Lumber Co. v. Stephen Farmers Coop. Elev. Co., 143 N.W.2d 622, 625 (Minn. 1966); Huber, Thomson & King, “Construction Claims Under Minnesota Law,” at 4-21, Cambridge Institute, 1998.


Courts have also precluded recovery under a theory of implied warranty when the plans and specifications  provided by the owner were so generic in nature that they required the contractor to use its discretion to select the appropriate methods to accomplish the desired result. See Lewis, 535 P.2d at 1196. A contractor’s deviation from the plans and specifications can also undermine a contractor’s claimed breach of implied warranty. See, e.g., Al Johnson Constr. Co. v. United States, 854 F.2d 467 (Fed. Cir. 1988). Even if the owner’s plans and specifications are clearly defective, courts hold that the contractor assumes the risk of any deviation from the plans and guarantees the suitability of the result. See W.H. Lyman Constr. Co. v. Village of Gurnee, 475 N.E.2d 273 (111. App. Ct. 1985).

C. Effect of Disclaimers on the Owner’s Implied Warranty.

Owners often try to avoid liability for defective plans and specifications by including express contractual disclaimers or requirements that the contractor examine the plans and specifications. For example, the 1987 edition of AIA Document A201, the General Conditions of the Construction Contract, provided:

3.2.1
The Contractor shall carefully study and compare the Contract Documents with each other and with information furnished by the Owner pursuant to Paragraph 2.2.2 and shall at once report to the Architect any errors, inconsistencies or omissions he may discover. The Contractor shall not be liable to the Owner or the Architect for any damage resulting from errors, inconsistencies or omissions in the Contract Documents unless the Contractor recognized such error, inconsistency or omission and knowingly failed to report it to the Architect. If the Contractor performs any construction activity knowing it involves a recognized error, inconsistency or omission in the Contract Documents without such notice to the Architect, the Contractor shall assume appropriate responsibility for such performance and shall bear an appropriate amount of the attributable costs for correction.

Although section 3.2.1 appears to benefit a contractor who does not recognize any errors, inconsistencies, or omissions, at least in defending against a claim by the owner, it does not authorize a claim by the contractor for unrecognized errors in the plans and specifications. Moreover, it must be read in conjunction with section 1.2.2 of AIA Document A201 (1987), which states:

1.2.2
Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become familiar with local conditions under which the Work is to be performed and correlated personal observations with requirements of the Contract Document.

Owners’ attempts to use such disclaimers have been notoriously unsuccessful in the courts. The weight of authority holds that express disclaimers and provisions requiring close scrutiny of the contract documents for defects and an inspection of the construction site generally do not overcome the implied warranty that an owner gives to a contractor with respect to the suitability of the plans and specifications. See , e.g., United States v. Spearin, 248 U.S. at 136; see also Atlantic Nat’l Bank of Jacksonville v. Modular Age, 363 So. 2d 1152 (Fla. Dist. Ct. App. 1978) (the implied warranty of drawings and specifications is not overcome by the express guaranty in the standard AIA contract documents); Stanton, 199 N.W. at 106 (implied warranty not overcome by cautionary legend on a specification map). The owner’s implied warranty also is not abrogated by contractual provisions that require the contractor to work in compliance with the applicable building codes and regulations St. Joseph’s Hosp. v. Corbetta Constr. Co., 316 N.E.2d 51, 65-66 (Ill. App. Ct. 1974), or perform its work in a “workmanlike manner,” Mayor and City Council of Columbus, Miss. v. Clark-Dietz and Associates-Engineers. Inc., 550 F. Supp. 610, 624-25 (D.Miss. 1982). It should be noted, however, that site investigation clauses may be more strictly construed in public works contracts. Sec Branna Constr. Corp. v. West Allegheny Joint Sch. Auth., 242 A.2d 244 (Pa. 1968).

D. Flow-Down of Warranty.




A general contractor impliedly warrants the owner’s contract documents to its subcontractors to the same extent the owner warrants them to the general contractor. See Hayle Floor Covering, supra. However, a surety who hires a new contractor to replace a defaulting contractor does not necessarily warrant the plans and specs to the new, or completing contractor. See. D.H. Blattner & Sons, Inc. v. Firemen’s ins. Co., 535 N.W.2d 671 (Minn. App. 1995), pet. for rev. denied (Minn. Oct. 18, 1995).

E. Summary.




To summarize, unless the contract properly disclaims them or the drawings and specifications are of a “performance” nature, the owner typically makes two warranties in furnishing a set of contract documents to a contractor: (1) that they are accurate, Alley, supra; and (2) that the specified materials and methods are suitable to produce the intended result. Friederick, supra. Disclaimers of such warranties may be very difficult to draft, especially in a “hard-bid” context; but if the plans and specifications only tell the contractor the desired result, without telling it how to achieve the result, it is probable there will be no warranty found.

III.
The Contractor’s Duties

Although the owner’s implied warranty of the suitability of plans and specifications provides a powerful cause of action or defense for the contractor that has been damaged in reliance on defective plans and specifications, there are some limitations placed on the contractor. The limitations may arise either by contract or under the common law, and generally relate to the reasonableness of the contractor’s reliance on the plans and specifications.

A. Contractual Duty to Report Errors and Ambiguities


The contractor may be obligated to report errors or defects in the plans or specifications pursuant to a specific contract clause. See, generally, AIA document A201 (1997), section 3.2.1. In such a case, a contractor’s failure to alert an owner’s architect of design problems, as required by the contract, before proceeding with any extra work may constitute breach of contract and negligence. Bethesda Lutheran Church v. Twin City Constr. Co., 356 N.W.2d 344 (Minn. Ct. App. 1984). In Bethesda Lutheran a contractor agreed to construct a roof for a church. The contract contained an express provision that required the contractor to request an interpretation from the owner’s architect if the drawings and specifications would require the contractor to perform in a manner that would make it “impossible to produce first-class work.” Id. at 349. The contractor followed the specifications, which provided for a roof design with unique peaks and slopes, but the completed roof suffered from chronic leaks. In an action by the owner against the contractor to recover the costs of a replacement roof, the court held that the contract provision placed a duty upon the contractor to alert the architect of any obvious defects in the plans. The contractor’s failure to alert the architect was held to constitute both a breach of contract and negligence; thus, the contractor was liable for the cost of the new roof. Id.; see also Buchman Plumbing Co. v. Regents of the Univ. of Minn., 298 Minn. 328, 215 N.W.2d 479 (1974) (contractor could not recover extra costs because notification of owner was a condition precedent of recovery according to the contract).

B. General Duty to Discover Errors and Ambiguities.

When the contract does not specifically require the contractor to report errors or defects in the plans or specifications to the owner or the architect, the Minnesota Supreme Court has held that “a contractor is entitled to rely on the plans and specifications furnished by the owner and has no duty to investigate independently.” See Zontelli, 373 N.W.2d at 754 (citing McCree, 91 N.W.2d at 713); citing Alley Constr. Co. v. State, 219 N.W.2d 92-21, 924 Minn. 1974); Stanton, 199 N.W. at 106. Despite the court’s strong language, however, contractors should not be lulled into believing that, absent an express contractual duty, they have no responsibility to an owner who provides defective plans and specifications. 


In each of the Minnesota cases, extenuating circumstances made the contractor’s ability to investigate the site and notice obvious defects in the plans and specifications highly impracticable. For example, in Zontelli, the court held that the contractor had no duty to conduct an independent site investigation and had the right to rely on the specifications provided by the owner in making its bid. However, the contractors were given only two weeks to submit bids, and because snow was still on the ground, it was impossible to independently determine the soil conditions. Zontelli 373 N.W.2d at 752. Similarly, in Stanton, examination of the soil condition at the site was impossible because the bids for the job were sought in the middle of winter, when the ground was frozen and covered with deep snow. Stanton, 199 N.W. at 106. In Alley the contractor had just three weeks to calculate a bid based on specifications totaling 322 sheets of paper and incorporating hundreds of pages of additional material. Alley, 219 N.W.2d at 924.


Many courts have held that a contractor has no right to rely on obvious errors that a minimal investigation would have discovered. The contractor may be held to have a duty to discover obvious errors or ambiguities in the plans or specifications that a reasonably competent and prudent contractor would be aware of, and call them to the attention of the owner. See, Fortec Constructors v. United States, 760 F.2d 1288 (Fed. Cir. 1985); see also L. W. Foster Sportswear Co. v. United States, 405 F.2d 1285 (Ct. Cl. 1969) (an experienced contractor cannot rely on government prepared specifications where it knows or should know specifications could not produce desired result).


In Fortec, supra, drawings in the plans showed two different methods of tying steel reinforcement junctions. Instead of see king a clarification of the plans, the contractor tied the junctions in accordance with the prevailing local construction custom. The court held that the contractor’s failure to question the ambiguity barred its recovery for the costs incurred when it was required to tear out and rebuild the junctions. See also Pennsylvania DOT v. Anjo Constr. Co., 487 A.2d 455 (Pa. 1985) (holding that a provision in the contract stating that the quantities of materials specified in the contract were merely estimates did not excuse a construction company from notifying the Department of Transportation of known discrepancies between the 195 ounces of admixture called for in the contract and 35,324.8 ounces of admixture that would be required to complete the job).


The contractor also may be required to interpret the plans and specifications based on its experience and background. See Allied Contractors, Inc. v. United States, 381 F.2d 995, 999 (Ct. CI. 1967) (holding that an experienced contractor should have known that plans and specifications that called for long thin walls unsupported on all sides except from the rear would collapse if it rained in any substantial amount). Finally, the contractor may be obligated to take into account site conditions that might make the plans and specifications inappropriate. See Ridley Investment Co. v. Croll, 192 A.2d 925 (Del. 1963) (holding that a contractor was not liable for the cost of repairing a floor that subsequently settled because it had notified the owner of soft soil conditions that would require additional pilings).


Thus, an owner may not be liable for patent ambiguities that the contractor finds in the contract documents and does not call to the owner’s attention before submitting its bid. Anjo, 487 A.2d at 459. The contractor itself may face penalties for failing to question a defect prior to or during construction. The contractor may be required to complete the job, including any “extra work” required because of the patent defect. See State Highway Dept. v. Hewitt Contracting Co., 249 S.E.2d 499, 507 (Ga. Ct. App. 1966). The contractor who completes work according to plans and specifications that contain a patent defect may be required to tear out the work completed and rebuild that portion of the job. Fortec, 760 F.2d at 1289. If the contractor deviates from the plans without the approval of the owner, it will be held to guarantee the finished project. See Al Johnson Constr., 854 F.2d at 467. Finally, the contractor may be liable for delay damages. Hewitt, 249 S.E.2d at 507 (assessing liquidated damages against the contractor for delay in addition to denying the contractor recovery for extras).

IV.
Damage Recovery for Defective Plans and Specifications
A. Against the Owner.


The owner’s implied warranty liability is broader than the designer’s liability for professional negligence. The owner’s implied warranty is based on the inaccuracy, incompleteness or unsuitability of plans and specifications. However, because they are not held to a “perfect” standard of care, see  City of Mounds View v. Walijarvi, 263 N. W.2d 420 (Minn. 1978), architects may use reasonable care in preparing plans and specifications that nevertheless result in errors or defects. Thus, even when the plans and specifications have been held not to have been negligently prepared, the owner may still be held liable under the implied warranty. See Chaney Bldg. Co. v. City of Tucson, 716 P.2d 28 (Ariz. 1986) (holding that the owner’s liability was not derivative of the architect’s negligence; therefore, the contractor was entitled to recover the balance remaining due under the contract when the owner terminated the contract because of the contractor’s excusable delay caused by defective plans and specifications).


The contractor may recover damages against the owner for the increased costs resulting from the difficulty of achieving the construction methods included in the owner’s plans and specifications. This includes the costs of additional materials, equipment, labor, and other damages, including lost profit, resulting from delay. See , e.g., McCree, 91 N.W.2d at 727. In some cases, compensation recoverable by the contractor may be controlled by a changed conditions clause in the contract. See Zontelli, 373 N.W.2d at 752.

B. Against the Architect.

In addition to maintaining a suit against the owner, the contractor may be able to recover damages against the architect who prepared the defective plans and specifications. The contractor’s claim against the design professional may not, however, be coextensive with any claims that the contractor has against the owner. The architect or engineer does not make an implied warranty, as the owner does, but instead will be liable in negligence. Another possible means for the contractor to recover against the architect would be to bring suit as a third party beneficiary under the owner/architect contract.


Generally, the architect’s liability to the contractor is based upon a theory of negligence. See City of Mounds View v. Walijarvi, 263 N.W.2d 420, 424 (Minn. 1978); Kostohyrz v. MeGuire, 212 N.W.2d 85, 854 (Minn. 1973); Cowles v. City of Minneapolis, 151 N.W. 184 (Minn. 1915). Recovery can be difficult, because architects are not held to a standard of infallibility. In discussing the applicable standard of care, the Minnesota Supreme Court has stated:

Because of the inescapable possibility of error which inheres in the services, the law has traditionally required, not perfect results, but rather the exercise of that skill and judgment which can be reasonably expected from similarly situated professionals.

Walijarvi, 263 N.W.2d at 424.


Under a negligence theory, the contractor could seek to recover foresee able damages incurred by the contractor as a result of the architect’s negligent performance of its duties. To recover, the contractor need not establish that it had a direct contractual relationship with the architect. See Prichard Bros. Inc. v. Grady Co., 428 N.W.2d 391 (Minn. 1988). Instead, the architect will be liable to the contractor for the negligent rendition of architectural services if it was foresee able that the contractor would rely upon and be harmed by the architect’s drafting and interpretation of the plans and specifications. Id; see also Mid-Western Elec. v. Dewild Grant Reckert, 500 N.W.2d 250, 253 (S.D. 1993); Waldor Pump & Equipment Co. v. Orr Schelen-Mayeron & Assoc., 386 N.W.2d 375 (Minn. Ct. App. 1986) (architect owed a duty of care to a supplier of a general contractor when it was reasonably foreseeable that the supplier would rely upon the architect’s services); Donnelly Constr. Co. v. Oberg /Hunt /Gilleland, 677 P.2d 1292 (Ariz. 1983); Colbert v. B.F. Carvin Constr., 600 So.2d 719 (La. Ct. App. 1992) (architect owed duty of care to contractor); Muncy Area Sch. Dist. v. Gardner, 497 A.2d 683 (Pa. 1985) (quoting Restatement (Second) of Torts § 552 regarding information negligently supplied for the guidance of others).


An alternative theory for the contractor is to recover for breach of contract, if the contractor has contracted directly with the architect, or to assert a claim as a third party beneficiary under the owner/architect contract. See Prichard Bros. Inc. v. Grady Co., 407 N.W.2d 423 (Minn. Ct. App. 1987); rev’d on other grounds, 428 N.W.2d 391 (Minn. 1988). One can establish third party beneficiary status by showing that the parties to the contract intended to confer a benefit on that person. See Cretex Cos. v. Construction Leadcrs Inc 342 N.W.2d 135 (Minn. 1984). Establishing third-party beneficiary status under the standard-form general conditions may be difficult, however, since an intent to benefit the contractor is typically disclaimed. See, e.g., AIA Document B141 (1997) Paragraphs 1.3.7.5; 2.6.2.5.

A contractor, who is only required by contract to carry out general supervision of the construction site, will not be able to recover if it fails to follow the architect’s plans and specifications. See Moundsview Indep. Sch. Dist. No. 621 v. Buetow & Assoc., Inc., 253 N.W.2d 836 (Minn. 1977) Megarry Bros., Inc. v. State, 291 Min. 12, 188 N.W.2d 919 (1971). And, of course, even where the plans and specifications were negligently prepared, if the work was not done according to those plans and specs, the A/E's negligence is not the proximate cause of the injury. See, Goette v. Press Bar & Cafe. Inc., 413N.W.2d 854 (Minn. App. 1987); Hoehn v. Minnesota Mining &Mfg Co. 79 N.W.2d 19 (1956). 


The usual measure of damages recoverable from a design professional for liability arising from defective plans and specifications is the cost of repair or reconstruction, or, if reconstruction would constitute “unreasonable economic waste,” diminution in the value of the structure (the difference in the value of the building as contracted for and the value as actually built). Northern Petrochemical Co. v. Thorsen & Thorshov, 211 N.W.2d 159 (Minn. 1973). Usually, the cost of repair or reconstruction is the preferred measure of damages. Restatement (Second) of Contracts § 348, cmt. c.

IV.
Conclusion

The owner’s implied warranty of the adequacy of plans and specifications can be a powerful cause of action or defense when defective plans or specifications cause the contractor additional costs, delays or unsatisfactory results. Therefore, a contractor should take its obligation to discover defects seriously, and fully document any problems that arise.


A written record of the contractor’s efforts in discovering obvious defects in the plans and specifications, and in dealing with the owner once defects are discovered, can be invaluable. Any obstacles to the discovery of poor site conditions, such as insufficient time, poor weather conditions or other materials that conceal the site, should be documented in writing.


As soon as it becomes apparent that the plans and specifications are defective, the contractor should provide prompt notice to the owner, in writing. Once a problem is found, the contractor should keep written notes of any discussions with the owner, particularly regarding any requests for clarification or interpretation of the plans and. specifications and the owner’s response. All claims or requests to the owner should be submitted in writing and the contractor should keep a log of all time spent resolving problems related to the defective plans and specifications. Separate accounting cost codes should be used to keep track of any extra work performed.


By taking preventive measures, the contractor can protect itself from any potential claims by the owner arising out of the defective plans and specifications. The contractor will also be in a better position to take advantage of any available remedies for additional costs sustained.

� The author wishes to thank Craig D. Diviney and Sharon M. Dobbs, of Dorsey & Whitney P.L.L.P., who drafted the original version of this outline; and J. Marquis Eastwood, Esq., David J. McLaughlin, Esq., and Jonathan A. Strauss, Esq. who updated it in previous years.





� The 1997 edition of A201 significantly modified this language, but the basic concept of the contractor’s responsibility ha s been retained, in some circumstances, enhanced.  





� Now at Section 1.5.2 in the 1997 edition.
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