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WHAT DO YOU DO WITH A DEFECTIVE BID?


Historically, competitive bidding has been the method used to select contractors for the majority of construction work in this country, and for substantially all of the construction work awarded by public agencies. The legal rules governing formation of contracts by competitive bidding arc more complex than the simple principle of “offer and acceptance” applicable to the formation of negotiated private contracts. A brief overview of those rules is necessary to understanding the consequences of an erroneous bid.

I. Overview of the Competitive Bidding Process.


In general, a bid and acceptance of a bid constitutes a contract to enter into a formal contract with respect to a project. See 5 Dunnell Minn. Digest, Bidding and Construction Contracts § 1.00(a)(4 Ed.). Unlike the public owner, the private owner is not required to accept the lowest responsive, responsible bid. Private owners are free, in the absence of an express promise, to accept any bids submitted on a project.


In contrast, public contracts are generally required by statute to be awarded on the basis of advertised competitive bidding to the “lowest responsible bidder.” See Minn. Stat. §16B.07 (State Agencies); Minn. Stat. §161.32 (State Highway); Minn. Stat. §123.30 (School Districts); Minn. Stat. §462.61 (Housing & Redevelopment Authorities); and Minn. Stat. §471.345. (Municipalities and Political Subdivisions). Although contracts do not have to be awarded competitively in the absence of a statutory mandate, once a public body solicits bids on a competitive bid basis, the award must be made to the lowest responsive and responsible bidder in accordance with the terms of the advertisement. See Griswold v. County of Ramsey, 65 N.W.2d 647 (Minn. 1954) Schwandt Sanitation v. City of Paynesville, 423 N.W.2d. 59 (Minn. App. 1988).


The assumption underlying the competitive bidding process is that open, competitive procurement of fixed price construction contracts assures fairness and maximizes the return on our tax dollar. The competitive bidding process is also based on the assumptions that the owner can prepare adequate and realistic specifications which can be readily understood by those submitting bids on the project. Preparation of invitations for bids includes preparing detailed forms containing instructions to bidders, general and supplementary conditions, bid and bond forms, and the technical plans and specifications for the project. These are then widely advertised to attract as broad a pool of bidders as possible.


Pursuant to the so-called “firm bid rule,” once bids are submitted and opened, they may not be changed, withdrawn or revoked for the period stated by statute or in the invitation for bids, absent mistake or fraud. See Coller v. City of St. Paul, 26 N.W.2d 835 (Minn. 1947); Telephone Assoc. v. St. Louis County Bd., 364 N.W.2d. 378 (Minn. 1985). A bidder will forfeit its bid security or be liable for the difference between its low bid and the bid finally accepted by the owner if the bidder fails to sign. Nelson. Inc. v. Sewerage Comm’n, 241 N.W.2d. 390 (Wis. 1976). In the absence of fraud or mistake, the public body is obliged to evaluate the bids and to award the contract to the lowest responsible bidder submitting a bid responsive to the bidding documents. To be considered for award, the bids must be responsive to the bidding documents in all material respects. Foley Bros., Inc. v. Marshall, 123 N.W.2d 387 (Minn. 1963); Bud Johnson Constr. Co. v. Metropolitan Transit Comm’n, 272 N.W.2d 31 (Minn. 1978); Johnson v. City of Jordan, 352 N.W.2d 500, 504 (Minn. Ct. App. 1984). Mere irregularity in the form of a bid will not justify its rejection by a municipal body with a duty to award a contract to the lowest bidder. Nielson v. City of St. Paul, 88 N.W.2d 853 (Minn. 1958). However, submitting a bid not conforming to women and minority-owned business enterprises program requirements renders a low bid materially nonresponsive. Carl Bolander & Sons Co. v. City of Minneapolis, 451 N.W.2d 204 (Minn. 1990).


A bid may also be rejected if it is determined that the bidder is not “responsible.” See Kellin v. Edwards, 134 N.W. 221 (Minn. 1912). The test of responsibility is whether the contractor can and will perform as promised in the bid. The question is whether the bidder has the experience, financial resources, facilities, equipment, manpower and material necessary to do the job. See American Combustion. Inc. v. Minority Bus. Opportunity Comm’n, 441 A.2d 660 (D.C. Ct. App. 1982); D. Stamato and Co. v. Township of Vernum, 329 A.2d 65 (N.J. 1974). The word "responsible” also goes to the integrity, judgment, and skill of the bidder. 63 C.J.S. Municipal Corporations § 1005.


Advertised contracts are awarded by (1) accepting the low bid, and (2) communicating that acceptance to the bidder, either directly, with words, or indirectly, by conduct. Execution of a formal contract is not a prerequisite to the acceptance of the bid. United States v. Purcell Envelope Co., 249 U.S. 313 (1919). Acceptance of a bid creates a binding contract on both parties that contemplates a later formal contract. Federal Contracting Co. v. City of St. Paul, 225. N.W. 149 (Minn. 1929); Auto Club v. White Bear Lake, 212 N.W. 909 (Minn. 1927).


In the absence of an excuse such as mistake or fraud, a bidder will be required by statute to perform its bid if the bid is accepted or, alternatively, will forfeit its bid security upon failure to accept the award. Although most forfeiture provisions require payment only of actual damages up to the limit of the bid security, some provisions in bidding documents may be drafted as “liquidated damages” and may require forfeiture of the full amount of the security even though no actual damages were suffered. See, Butler v. Goldetsky. 552 N.W.2d 226,233 (Minn. 1996); City of Lake Geneva v. States Improvement Co., 172 N.W.2d 176 (Wis. 1969).

II. New Law and Proposed Legislation in Minnesota.


In 1998, new legislation governing state procurement went into effect. See Minn. Stat. § 16C, et. seq. In general, this law does not relate to construction contracts as it governs requests for proposals, not the requests for bids more commonly used in construction. §16C.03, subd. 3. But if the Commissioner of Administration determines it would be better to use a “best value” approach found in Chapter 16C, he or she can require that this new law will govern a construction procurement. Id.
 Under Chapter 16C, the law has changed somewhat. For instance, the State has been given more leeway in its procurement ability, reducing the likelihood of a successful bid protest. See §16C.06.


Furthermore, several proposals were considered by the legislature during the last session that would have dramatically altered the bidding process for prime contractors. As noted above, currently a construction contract is awarded to the lowest responsible bidder unless special permission is given to award it under a different regime. The legislature is considering awarding contracts under a “design-build” scheme that would not necessarily award the project to the lowest bidder. See Eric Sandve, Design-Build Construction Gains Popularity, Finance and Commerce: Construction Update, March 17, 1999, p. B5. Two different types of “design-build” proposals are under consideration:

1. a quality-based selection process that would measure ability of professional personnel, past performance and the ability to meet time and budget constraints; and, 

2. a design-based selection where the top contractors would design a building and attach a guaranteed price to their plan. Id.

While this legislation did not pass, it would have dramatically changed the way contractors bid for public procurements. 




It should be noted that a few statutes have been enacted allowing procurement of specific items on a design-build basis. See, Minn. Stat §160.262 (procurement of bridges for nonmotorized vehicles over streets and highways); §161.32, subd. 1b (Trunk highway construction contracts); and §473.3993 (design-build method of project development and construction for light rail transit)

III. Defective Bids.


Under what circumstances will a contractor be relieved of its obligations because of a mistake in its bid? Who bears the liability for bid errors? What remedies are available to correct defective bids? These issues are addressed below.

A. Relief from mutual mistakes of fact.


A court will generally relieve parties to a contract from contractual obligations arising from mutual mistakes of fact, whether the mistake is discovered before or after the award of the contract. In general, mutual mistake arises in two types of situations:

1. where the contract fails to express the true intentions of the parties, and

2. where the contract is based on erroneous factual assumptions, even though it may accurately reflect the intentions of the parties.


Reformation may cure mutual mistake where the contract fails to express the true intentions of the parties. In this circumstance, the documents will be deemed reformed to reflect the true agreement of the parties. Recision and restitution may be more appropriate remedies for the situation where the contract is based on erroneous factual assumptions. If the contractor has partially performed at the time the mutual mistake comes to light, it may be entitled to recover in quantum meruit for the reasonable value of services performed. However, there is the risk that, where a mutual mistake is discovered after the parties have entered into contract performance, the bidder may be denied relief on the ground that it assumed the risk of mistake. See Winter v. Skoglund , 404 N.W.2d 786, 793 (Minn. 1987); National Presto Indus. v. United States, 338 F.2d 99 (Ct. Cl. 1984); Olin Mathieson Chemical Corp. v. United States, 179 Ct. Cl. 368 (1967).

B. Relief from nonfactual mistakes.

(1) Mistakes of law.


Courts generally provide no relief from contractual obligations arising from a mistake in understanding of the applicable law or the legal consequences flowing from a specific set of facts. C & L Constr. Co. v. United States, 6 Cl. Ct. 791 (1985) (contractor was not entitled to reformation of contract based on either mutual or unilateral mistake of law).

(2) Mistakes of “Judgment”.


Similarly, courts generally grant no relief from obligations arising from mistakes in “judgment” where there was no mistake as to the facts but merely a mistake as to the consequences or costs associated with producing a particular result. See Edward E. Gillen Co. v. City of Lake Forest, 3 F.3d 192, 198 (7th Cir. 1993); Ruggiero v. United States, 429 F.2d 709 (Ct. Cl. 1970); Missouri State Highway Comm’n v. Hensel Phelps Constr. Co., 634 S.W.2d 168 (Mo. 1982) (relief denied where contractor underestimated labor costs and incorrectly determined that material purchases would be exempt from sales taxes). Note, however, that mistakes of judgment are not always readily distinguishable from mistakes of fact. See, e.g., Mount St. Mary’s College v. Aetna. Cas. & Surety Co., 213 F. Supp. 787 (D.C. Md. 1964), affd., 344 F.2d 331 (3rd Cir. 1965) (Court  canceled bid and returned bid security where form of proposal in bidding documents was confusing; owner’s argument that mistake was one of judgment only was rejected).

(3) Mistakes of subcontractors.


Whether a subcontractor’s mistake can be used by a prime contractor to obtain relief from a contractual obligation has been the subject of confusion. Some authority holds that a prime contractor who uses a subcontractor’s erroneous bid has not made a mistake of fact and is not entitled to relief. Perhaps the better view is that if, tinder the law of mistake, a subcontractor could be relieved of its contractual obligations, the prime may allege the subcontractor’s mistake as a basis for relief from its contractual obligation. See Kemp v. United States, 38 F. Supp. 568 (D.C. Md. 1941).

C. Relief from obligations arising from the bidder’s unilateral mistake of fact.



A contractor’s ability to obtain relief from obligations arising out of a unilateral

mistake is generally limited to its mistakes of fact. This category of mistakes encompasses clerical or arithmetical errors. Typical claims of clerical and arithmetical error include: failure to add or incorrectly adding subcontractor or supplier quotes (see, McGough Co. v. Lane Lamb Memorial Hosp., 302 F. Supp. 482 (S.D. Iowa 1969)); failure to add required labor or material to perform one or more work items (see Wallace Indus. Constr. v. Louisiana Elec. Co-op.. Inc., 348 F. Supp. 675 (M.D. La. 1972), ~Kf~i. 472 F.2d. 1407 (5th Cir. 1973)); failure to carry forward subtotals from one page of the worksheet to another (see, Fraser Public Sch. Dist. v. Kolon, 193. N.W.2d. 64 (Minn. Ct. App. 1971)); errors in multiplication, addition, or subtraction (see Lametti & Sons, Inc. v. City of Davenport, 432 F. Supp. 713 (S.D. Iowa 1975)); transposition of numbers (see City of Baltimore v. DeLuca-Davis Constr. Co., 124 A.2d 557 (Md. 1956)); or erroneous placement of a decimal point (see, Chris Berg Inc. v. United States 426 F 2d 314 (Ct. Cl. 1970).


Other mistakes include misreading of blueprints, omission of items called for in the bidding documents, and misunderstanding as to the location or extent of work demanded. See Lubell “Unilateral Palpable and Impalpable Mistakes in Construction Contracts,” 16 Minn. L. Rev. 137 (1931). Whether a court will grant relief depends upon whether the mistake is detected before or after acceptance of the bid. Relief also depends upon what action the contractor takes upon discovery of the mistake and the extent to which the contractor can prove the mistake through extrinsic evidence.


In the leading case of Kenneth E. Curran, Inc. v. State, 215 A.2d 702 (N.H. 1965), the court stated the rationale for granting a contractor relief from its unilateral mistakes:

Contractors do not work under ideal conditions in the rush to meet the deadline for submitting bids and equity recognizes that honest, sincere men, even in the exercise of ordinary care, under such pressure can make mistakes of such a fundamental character that enforcement of the apparently resulting agreement would be unconscionable. in such a situation, if the parties may still be placed in status quo, equitable relief will be granted.

See also Petition of Barney, 710 A.2d 408, 411 (N.H. 1998).


As this passage suggests, the central test is whether the owner can be returned to the status quo after withdrawal of the erroneous bid - i.e. whether the owner will suffer no injury from withdrawal of the bid. The fact that the owner will have to accept a bid at a higher price is not viewed as the type of “injury” that justifies refusing relief to a mistaken contractor. See also Petition of Barney, 710 A.2d at 411. Whether a court will grant relief from a unilateral mistake depends, in the first instance, upon what the owner knows or doesn’t know.

(1) Relief from bidder’s unilateral mistake of fact where owner knows nothing of mistake.


If the owner inviting bids has no actual or constructive knowledge of the bidder’s unilateral mistake of fact, relief from the bid or contract is granted only upon limited grounds. T he test for relief is set forth in St. Nicholas Church v. Kropp, 160 N.W. 500 Minn. 1916), which quotes I Story’s Equity Jurisprudence, § 138(i), as follows:

Where the mistake is of so fundamental a character that the minds of the parties have never, in fact, met, or where an unconscionable advantage has been gained, by mere mistake or misapprehension; and there was no gross negligence on the part of the plaintiff, either in falling into the error or in not sooner claiming redress; and no intervening rights have accrued; and the parties may still be placed in status quo; equity will interfere, in its discretion, to prevent intolerable injustice...


In Kenneth E. Curran, Inc. v. State, 215 A.2d 702 (N.H. 1965), the Supreme Court of New Hampshire formulated the rule as follows:

While there are a number of respectable authorities to the contrary, the better view we think has been expressed in the following language:

Equitable relief by way of recision will be granted by most courts, in the case of unilateral mistakes, when the following conditions are present:

(a) The mistake is of such consequence that enforcement would be unconscionable.

(b) The mistake must relate to the substance of the consideration, that is a material feature.

(c) The mistake must have occurred regardless of the exercise of ordinary care.

(d) It must be possible to place the other party in status quo.”

Following this general rule it has been held that it is only when negligence of a contractor resulting in a mistake in submitting his bid amounts to such carelessness or lack of good faith and calculation as to violate a positive duty in making up a bid, taking into consideration the nature of the transaction and position of the offeree, that equitable relief will be denied.

Kenneth E. Curran, Inc. v. State, 215 A.2d at 703-4 (internal quotations omitted).


In addition, the contractor should advise the owner regarding an error as soon as possible and, if possible, prior to the acceptance of the bid. See, Chris Berg, Inc. v. United States, supra (if the mistaken bidder informs the owner of his mistake before the bid is accepted, the court may avoid the contract even though the statute provides that the bid is irrevocable); see also Town of LaConner v. American Constr. Co., 535 P.2d 162 (Wash. App. 1981); Nelson Inc. v. Sewerage Comm’n, 241 N.W.2d 390 (Wis. 1976); Townsend v. McCall, 80 S.2d 262 (Ala. 1955); Carlson Constr. Co. v. School District of Scottsbluff, 45 N.W.2d 164 (Neb. 1950). See also Rights and Remedies of Bidder for Public Contract, 52 ALR 2d 793 (1955); 13 Williston, Contracts § 1535.


Based upon the foregoing authorities, the elements of the test for relief from a unilateral mistake where the promisee has no knowledge of the mistake are as follows:

(a) Mistake must be unconscionable.

A contractual obligation is made unconscionable by a mistake which is of such a magnitude that it is wholly unreasonable to suppose that the contractor would have submitted a bid or signed a contract if it had known of the error. An unconscionable contract is one such as no man in his senses and not under a delusion would make on the one hand, and as no honest and fair man would accept on the other. Often a large windfall to be enjoyed by a party to a contract if it is enforced is regarded as a sign of unconscionability. See Wallace Indus. Constr. v. Louisiana Elec. Coop. Inc., 348 F. Supp. 675 (M.D. La. 1972), aff’d., 472 F.2d 1407 (5th Cir. 1973). Similarly, courts have considered the extent of damages to the contractor if the contract is enforced in determining unconscionability. See Baltimore County v. John K. Ruff, 375 A.2d 237 (Md. 1977); People ex. rel. Dep’t of Pub. Works & Bldgs. v. Southeast Nat’l. Bank, 266 N.E.2d 778 (Ill. App. 1971).

(b) The mistake of fact must relate to a material feature of the contract.

It is not clear what a “material feature” of a contract is for this purpose, though it is clear that mistakes as to unimportant or trivial aspects of a contract will not support a claim for relief. Mistakes regarding price, quantity, quality, and time of delivery will usually be held to relate to a “material feature” of the contract, especially if the mistake is of a substantial magnitude.

(c) The mistake must not be due to gross negligence or the violation of a positive duty on the part of the bidder.

“Gross negligence” means willful or wanton acts of carelessness and something far more than a simple mistake. Although a few courts still apply a standard of simple negligence, most courts recognize that all bidders in mistake cases are “guilty of egregious blunders” and apply the gross negligence rule loosely. See Chris Berg. Inc. v. United States, 426 F.2d 314 (Ct. Cl. 1970). The gross negligence standard may not protect a bidder who fails to carry out a “positive legal duty.” Note, however, that some courts have denied relief where the bidder might have avoided the mistake through the exercise of ordinary care and diligence. See Board of Water and Sewer Comm’n v. Spriggs, 146 So.2d 872 (Ala. 1962); Strickland v. Rahaim, 549 So.2d 58, 61 (Ala. 1989); Federal Contracting Co. v. St. Paul, 225 N.W. 149 (Minn. 1929); see also K.M. Cushman, et. al, Construction Litigation (2d ed.) at 20-21.

(d) Granting relief from the mistake must not prejudice the owner.

A court’s central consideration in deciding whether to grant relief from a unilateral mistake is the extent to which the owner will be prejudiced if relief is granted. Courts will rarely grant relief if the owner and other innocent parties cannot be returned to the status quo. In general, if the award can still be made to the second lowest bidder at the time of discovery of the mistake, relief will be granted. If, however, the owner has released the other bidders and returned their bid security, relief may harm the owner. Blue Water Excavating Co., v. State, 144 N.W.2d 630 (Minn. 1966). This is why notifying innocent parties of the mistake at the earliest possible moment is critical. For this reason, relief is rarely given for a unilateral mistake after award of the contract. See Federal Contracting Co. v. St. Paul, supra; see also Mabey v. Peterson Constr. Co., 682 P.2d 287 (Utah 1984); Ankco Constr. Co. v. City of Wichita, 660 P.2d 560 (Kan. 1983); Department of Transportation v. Ronlec. Inc., 518 So. 2d 1326, 1328 (Fla. Ct. App. 1988).

In addition, the contractor’s claim of bid error must be supported by proof. The contractor should be prepared to produce worksheets to back up the claimed error. Failure to properly document bidding errors can be fatal to obtaining relief. See e.g., Clinton County Dep't of Pub. Works v. American Bunk & Trust Co., 276 N.W.2d 7 (Mich. 1979).

(2) Relief from bidder’s unilateral mistake of fact where owner knows of or induced the mistake.


Even if a bidder cannot meet all of the elements for relief from a unilateral mistake where there is an innocent owner, the bidder may still be relieved of the mistake if it can show that the owner/promisee induced or had actual or constructive knowledge of the unilateral mistake at the time of the contract award. In a unilateral mistake situation, if one party is aware that a mistake has been made, equity will step in to prevent the party from taking advantage of the mistaken party. See M. F. Kemper Constr. Co. v. City of Los Angeles, 235 P.2d 7 (Cal. 1951); California Fed. Bank v. Matreyek, 8 Cal. App.4th 125, 132 (Cal. Ct. App. 1992); Tyra v. Cheney, 152 N.W. 835 (Minn. 1915).

(a) Actual or constructive knowledge.


The owner has constructive knowledge of a mistake of fact where a bid names a consideration that is out of proportion to the value of the subject of the negotiation. To put it differently, an owner is chargeable with knowledge of a mistake where the mistake, on its face, is so palpable as to place a person of reasonable intelligence upon his or her guard. In this circumstance, there is no meeting of the minds and there cannot be a contract. See Ex Parte Perusini Constr. Co., 7 So. 2d 572 (Ala. 1942). A wide disparity in price alone between the low bid and the other bids may render a mistake palpable for this purpose. 52 ALR 2d 792. See also Moffett Hodgkins and Clark Co. v. Rochester, 178 U.S. 373 (1899).


In Hudson Structural Steel Co. v. Smith & Rumery Co., 85 A. 384 (Me. 1912), a contractor’s bid for steel roof framing was significantly below what the owner knew to be the actual cost of furnishing framing for two buildings, putting the owner on notice that the contractor had interpreted the specifications as covering only one building when, in fact, they covered two. The court found that the owner was put on notice by this palpable mistake:

But notice sufficient to put one upon inquiry imposes upon him such a degree of diligence as will enable him to ascertain the truth, and in failing to do so he will be charged with the knowledge he ought to have obtained by reasonable investigation...

Being put upon inquiry, it was the duty of the defendant to have informed the plaintiff of its apprehension, if not knowledge, as to the plaintiff’s misunderstanding...

While under the circumstances not chargeable with positive fraud or actual misrepresentation, in failing to do so, it nevertheless put the plaintiff to the disadvantage of being deceived and misled by the silence or passive conduct of the defendant.

Hudson Structural Steel Co., 85 A at 385.


In summary, contractors are generally entitled to relief from palpable errors. The test of palpability is an uncertain one, but bids more than 10 percent low, are likely to contain errors. See Paul Hoodemaun, Inc. v. Arkansas Power & Light Co., 380 F. Supp. 298, 318-30 (D. E. Ark 1974).

(b) Mistake induced by owner.


Relief will also be granted from mistakes induced by the owner. “Inducement” includes not only situations bordering on fraud (see Tyra v. Cheney, supra) but situations involving misstatements of fact. See Flippen Materials Co. v. United States 312 F 2d 408 (Cl. Ct. 1963). Similarly, where a contractor demonstrates that an owner withheld superior knowledge or relevant information in the bidding documents or otherwise, the court may order reformation of the contract. See Snyder - Lynch Motors. Inc. v. United States, 292 F.2d 907 (Ct. Cl. 1961); Wagonese v. United States, 120 F. Supp. 768 (Ct. Cl. 1954).

(c) Waiver of right to relief by voluntary performance.



If a bidder becomes aware of a unilateral mistake prior to being awarded the contract but nonetheless accepts the award and proceeds with the performance of the contract, the bidder has no right to relief even if the owner/promisee had knowledge or induced the mistake. See 52 ALR 2nd at 792; Massman Constr. Co. v. United States, 60 F. Supp. 635 (Ct. Cl.) cert denied 325 U.S. 866 (1945). Under federal regulations, however, a bidder who wishes to be relieved of a mistake but who signs a contract under protest may, nevertheless, be granted relief. Chris Berg, Inc. v. United States, 426 F.2d 314 (Ct. Cl. 1970). This is particularly true if the promisee induces the bidder to sign the contract by oral promises of later relief. Rappoli v. United States, 98 Ct. Cl. 499 (1943).

IV. Mechanisms for providing relief.


Proof of a unilateral mistake before award, or proof of a mutual mistake after award, will entitle the bidder to withdrawal of its bid or recision of its contract. St. Nicholas Church v. Kropp, 160 N.W. 500 (Minn. 1916). This assumes, of course, that the contractor can establish the prerequisites for relief set forth above.


Once the owner has been notified of a mistake, an informal conference may be held to discuss the bid mistake. The contractor should precisely explain how the mistake occurred and should back up its explanation with worksheets and other data underlying its bid. Naked allegations by a contractor that a mistake has occurred are generally insufficient. If the contractor proves its case, it should also be entitled to recover its bid deposit. Rush Light Automatic Sprinkler Co. v. Portland, 219 P.2d 732 (Ore. 1950).


A unilateral mistake in a bid may be corrected before award upon clear and convincing evidence not only of the mistake but of the intended bid. For example, in Alaska Int’l Constr., Inc. v. Earthmovers of Fairbanks 697 P.2d 626 (Alaska 1985), the second low bid of $3,396,998 contained a discrepancy for “mobilization” in which the numerical price was quoted as $90,491 while the written price was stated as “nine thousand four hundred ninety-one dollars” Because the standard specifications of the Alaska Department of Transportation (ADOT) provided that written prices would govern, the bid price was reduced by the amount of the discrepancy, and it became the low bidder by $1,300. When ADOT announced its intent to award it the contract, the other bidders protested. Although the new low bid clearly was affected by the mistake amounting ​to 2.5% of the total bid, the Alaska Supreme Court concluded that the mistake was not so unconscionable as to require the owner to reject the bid and, therefore, held that the bid as modified was valid and enforceable.

� The author wishes to thank Philip L. Bruner, Esq., of Faegre & Benson, who drafted the original version of this outline; and J. Marquis Eastwood, David J. McLaughlin, and Jonathan A. Strauss, who updated it.





� Under §16C.02, subd. 4, “’Best value’ describes a result intended in the acquisition of all goods and services. Price must be one of the evaluation criteria when acquiring goods and services. Other evaluation criteria may include, but are not limited to, environmental considerations,  quality, and vendor performance.” See, Laws 1998, c 386 art 1 §4.


	However, a subsequent law enacted later during the same legislative session, §16C.25, seems to limit the Commissioner’s discretion to award building and construction contracts on a “best value” basis. That section provides:


Notwithstanding any contrary law, the provisions of  Minnesota Statutes 1996, section 16B.07, 16B.08, 16B.09, and all  other laws applicable to competitive bidding for building and  construction contracts on June 30, 1998, apply to building and  construction contracts entered into on or after July 1, 1998. 


See, Laws 1998, c 386 art 1 §26.


� “Design-Build” is defined in the statute as “a project delivery system in which a single contractor is responsible for both the design and construction of the project and bids the design and construction together.” Minn.  Stat. §473.3993, subd. 3(2).
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