THE STANDARD OF CARE

A/Es are subject to liability to a number of different parties, on a variety of different theories. Generally, a claim against an A/E alleges that the A/E, as a professional, has departed from the “standard of care” applicable to the A/E’s professional services. “Standard of care,” however, is a variable concept. The Minnesota Supreme Court, in a case cited often in Minnesota and other jurisdictions, has described the general principles applicable to an A/E’s standard of care:

Architects, doctors, engineers, attorneys, and others deal in somewhat inexact sciences and are continually called upon to exercise their skilled judgment in order to anticipate and provide for random factors which are incapable of precise measurement. The indeterminate nature of these factors makes it impossible for professional service people to gauge them with complete accuracy in every instance. Thus, doctors cannot promise that every operation will be successful; a lawyer can never be certain that a contract he drafts without latent ambiguity; and an architect cannot be certain that a structural design will interact with natural forces as anticipated. Because of the inescapable possibility of error which inheres in these services the law has traditionally required, not perfect results, but rather the exercise of that skill and judgment which can be reasonably expected from similarly situated professionals… .

Citv of Mounds View v. Walijarvi, 263 N. W.2d 420, 424-5 (Minn. 1978); emphasis added.

Determination of whether an A/E has departed from its “standard of care” is normally dependent upon application of contractual and negligence theories, but on occasion A/Es can be exposed to liability for intentional torts, breach of warranty, indemnity, and violation of statutory duties.

A. NEGLIGENCE

The law of contracts allows parties to voluntarily assume rights and duties. The law of negligence, on the other hand, typically imposes rights and duties upon parties by operation of law and not only by consent. This section discusses the law of negligence as it applies to A/Es. The elements of negligence will first be reviewed, followed by discussions of the scope of the A/E's liability in negligence and the different parties who frequently assert negligence claims against A/Es.

1. The Elements of Negligence.

There are four basic elements to a claim of negligence:

a. a duty, or standard of care, owed to another;

b. the breach of that duty;

c. damage; and

d. the breach “proximately” causes injury or damage to the person to whom the duty is owed.

Hudson v Snyder Body Inc., 326 N.W.2d 149, 157 (Minn. 1982); Prosser and Keeton, TORTS, § 30 (1987). The Minnesota Supreme Court has stated:

If a person of ordinary prudence ought to anticipate from his acts or omissions injury to someone to whom he owes a duty, then it is negligence on his part to so act. If from the negligence an injury flows in unbroken sequence as a natural and probable consequence, liability follows.

Schmidt v Village of Cold Spring, 216 Minn. 465, 13 N.W.2d 382, 384 (1944). In other words:

Negligence is commonly defined in this state as the doing of something which an ordinarily prudent person would not do or the failure to do something which an ordinarily prudent person would do under like or similar circumstances.

Erickson v Van Web Equipment Co., 270 Minn. 42, 132 N.W.2d 814, 819 (1964).

a. Duty.

The first factor -- duty -- must be based on a common law or contractual relationship with the injured party or upon a statutory obligation. The common law imposes a duty upon each person to exercise reasonable care under the circumstances to avoid injuring others. The degree of care required may be increased as the apparent danger from failure to exercise that care increases. See Rieger v Zackorski, 321 N.W.2d 16, 20 (Minn. 1982); Leisy v. Northern Pacific Rwy. Co., 230 Minn. 61, 40 N.W.2d 626, 629 (1950); see Vieths v. Ripley, 295 N.W.2d 659, 662 (Minn. 1980) (“we require persons who erect electric lines carrying high voltage current to exercise a degree of care in erecting and maintaining such lines commensurate with the danger to be apprehended from contact with the lines or escape of electricity therefrom"); Mahowald v Minnesota Gas Co., 344 N.W.2d 856, 861 (Minn. 1984) (high standard of care for natural gas distributor).

The duty may be imposed by contract. See Pacific Fire Ins. Co. v. Kenny Boiler & Mfg. Co., 201 Minn. 500, 277 N.W. 226, 228 (1937). A party who assumes a contractual duty owes a duty of care to any person who may foreseeably be injured by his or her failure to exercise reasonable care in the performance of that duty. See Palsgraf v. Long Island Rwy. Co., 249 N.Y. 339, 162 N.E. 99 (1928). For example, a construction manager whose contract required him to "take all reasonable precautions for the safety of all employees on the [job] and all other persons who may be affected thereby" was found liable to an injured employee of the electrical subcontract for failing to take positive steps to eliminate the hazardous condition that caused the injury. See Lemmer v. IDS Properties, Inc., 304 N.W.2d 864 (Minn. 1980). See, generally, discussion in Section B below.

The required degree of care may also be elevated by contract. An A/E, for instance, normally owes a duty by reason of its contract to the owner to perform its work with reasonable care. City of Eveleth v. Ruble, 302 Minn. 249, 253-55, 225 N.W.2d 521, 524-25 (1974). If, however, the A/E's contract requires the A/E to exercise "the highest standards of the … profession" in providing services, that standard will apply and the exercise of merely ordinary skill may be negligence. See, e.g., Iowa-Illinois Gas & Electric Co. v. Black & Veatch, 497 N.W.2d 821 (Iowa 1993). But the higher, contractual duty owed the party with whom the A/E contracts is not necessarily owed to non-contracting parties who are not intended third-party beneficiaries to the contract. See, e.g., Peter Kiewit Sons' Co. v. Iowa Southern Utilities Co., 355 F. Supp. 376, 394 (S.D. Iowa 1973).

Duty can be imposed by statute, such as traffic and other safety laws or rules, but the duty is actionable only if the statute is intended to protect a class of which the harmed person is a member and only if the particular harm suffered involves an invasion of the particular interest protected by the statute. See, e.g., 

Alderman's Inc. V. Shanks, 536 N.W.2d 4, (Minn. 1995); Johnson v. Farmers and Merchants State Bank of Balaton, 320 N.W.2d 892, 897 (Minn. 1982); Arrington v. Arrington Brothers Construction, Inc., 781 P.2d 224 (Ida. 1989) (under OSHA rules, general contractor's duty to equip scaffolds with guardrails extended not only to general contractor's employees but also to “any other employees or persons in general on a multi-employer worksite"). Arguably, the statutory requirement that design professionals be licensed in order to "safeguard life, health, and property, and to promote the public welfare" creates and imposes a broad duty on A/Es in addition to the duty imposed by the common law. See Minn. Stat. §326.02.

b. Breach of Duty.

The second factor -- breach of the duty -- is based upon what a "prudent person" would do in like circumstances. Each person owes others a duty to act in an ordinary and reasonable manner, using "reasonable care under the circumstances," and will be liable for failing to exercise that care. See Kantorowicz v. VFW Post No. 230, 349 N.W.2d 597, 599 (Minn. App. 1984). The same standard applies to professionals. An A/E is required to exercise that skill and judgment which can be reasonably expected from similarly situated professionals. See City of Eveleth v. Ruble, 302 Minn. 249, 253-55, 225 N.W.2d 521, 524-25 (1974); Zontelli & Sons. Inc. v. City of Nashwauk, 373 N.W.2d 744, 755 (Minn. 1985).

c. Damage.

The third factor -- harm or damage -- requires the party claiming negligence to prove that he or she suffered an injury. Farmers and Merchants State Bank v. Ebbesen, 300 Minn. 517, 218 N.W.2d 688, 689 (1974). Damages will not be presumed. B & Y Metal Painting, Inc. v. Ball, 279 N.W.2d 813, 816 (Minn. 1979).

d. Proximate Cause.

The fourth factor -- “proximate cause" -- requires a causal connection between the negligent act and the harm. A negligent act which does not cause any injury will not result in negligence liability. In Beckel v. Alexander, 271 Minn. 14, 134 N.W.2d 304, 308 (1965), for example, the court denied recovery to a mason who was injured while constructing a fireplace when the top rung of a homemade ladder collapsed after he stepped on it with a load of steel rods because he could not prove that the collapse was caused by any defect in construction rather than overloading. In Belgum v. Mitsuo Kawamoto & Associates, 459 N.W.2d 226 (Neb. 1990), the court held that, even if the A/E had given warnings of an unsafe scaffold, “it is only speculation to believe that such warnings would have been heeded" by the injured employee of a subcontractor. Of course, even where the plans and specifications were negligently prepared, if the work was not done according to those plans and specs, the A/E's negligence is not the proximate cause of the injury. See, Goette v. Press Bar & Cafe. Inc., 413N.W.2d 854 (Minn. App. 1987); Hoehn v. Minnesota Mining &Mfg Co. 79 N.W.2d 19 (1956).

2. The A/E’s Liability in Negligence.

a. Absent Privity of Contract: Personal Injury and Property Damage.

Under the early Minnesota common law, A/Es were not liable for personal injuries or property damage sustained by persons with whom they had no privity of contract. In O'Brien v. American Bridge of New Jersey, 110 Minn. 364, 125 NW. 1012 (1910), the Minnesota Supreme Court changed the traditional rule and held that A/Es and builders may be liable to third parties for personal injuries or property damage caused by their negligence:

A duty with respect to instrumentalities delivered under contract may exist towards others than the contracting parties. That duty extends to all persons likely to be injured by defendant's want of care, providing it is reasonable for such person to rely on care having been taken.

125 N.W. at 1013. The A/E's job-site activities have created actionable duties to third parties, such as workers on the site. See Simon v. Omaha Public Power Dist., 189 Neb. 183, 202 N.W.2d 157 (1972); Cf. Lemmer v. IDS Properties Inc., 304 N.W.2d 864 (Minn. 1981) (construction manager).

b. Purely Economic Loss.

Minnesota and most other states have broadened the A/E's duty to third parties to include damages that are purely economic. See Prichard Bros.. Inc. v. Grady Co., 428 N.W.2d 391 (Minn. 1988) on remand, 436 N.W.2d 460 (Minn. App. 1989). See generally Espel, “Liability and Loss Allocation for Economic Loss in Construction Litigation Involving Design Professionals," 13 WM. MITCHELL L. REV. 81 (1987). In Waldor Pump & Equipment Co. v. Orr Schelen-Mayeron & Associates, Inc., 386 N.W.2d 375, 377 (Minn. App. 1986), in affirming a judgment against an A/E in favor of a third-party supplier for economic loss caused by rejection of a proposed substitute, the Court of Appeals held that "[T]he reasonable skill and judgment expected of professionals must be rendered to those who foreseeably rely upon those services.” This principle was reaffirmed in Mears Park Holding Corp. v. Morse/Diesel. Inc., 427 N.W.2d 281 (Minn. App. 1988), although the court in that case held that a lender could not recover because it had not foreseeably relied upon the A/E's performance. 

3. Persons Asserting Negligence Against the A/E.

a. owners.

Due to the absence of express contractual warranties and the A/E's protection from implied warranty claims (see generally, discussion is sections B and C below), negligence claims against the A/E by the owner may be the only legal theory available. See City of Mounds View v. Walijarvi, 263 N.W.2d 420 (Minn. 1978). The owner may bring a negligence action against the A/E in various circumstances. Often, the owner has been sued or is in arbitration with the general contractor in a financial dispute about whether additional funds are owed from the owner to the contractor(s). contractor claims against the owner may, for example, involve assertions that the specifications and plans were somehow defective, see United States v. Spearin, 248 U.S. 132 (1918); that the specifications and plans could not be built because commercially impracticable, see Tombigbee Constructors v. United States, 190 Ct. Cl. 615, 420 F.2d 1037 (1970); that the contractor was required to accelerate its performance or to maintain schedule in the face of delays and interferences for which the contractor was not responsible, see Norair Engineering Corp. v. United States, 229 Ct. Cl. 160, 666 F.2d 546 (1981); or that delays and interferences for which the owner or the A/E is responsible increased the cost of the work, Narmoyle-Berg & Assoc., Inc. v. Village of Deer Creek, 39 Ill. App.3d 744, 350 N.E.2d 559 (1976). Other claims, frequently asserted in differing site conditions cases, are based upon the alleged failure of the owner or the A/E to disclose complete information about subsurface conditions, typically known as “superior knowledge" cases. In Zontelli & Sons. Inc. v. City of Nashwauk, 373 N.W.2d 744 (Minn. 1985), for example, the Minnesota Supreme Court awarded extra compensation to a contractor from a city -- and granted the city indemnity from the A/E -- for the higher cost of a subcontractor's work because the plans and specifications failed to reveal the true amount of subsurface concrete to be encountered. 373 N.W.2d at 755. Other claims by the contractor against the owner include the refusal of the A/E to accept materials or components alleged by the contractor to be “equal" to that specified in the contract documents. Still other disputes involve differences of opinion over what the, contract documents require the contractor to do. 

When the claims asserted by the contractor against the owner involve activities performed for the owner by the A/E, the owner may look to the A/E to reimburse the owner for any costs paid to the contractor for which the A/E in turn is responsible to the owner.

An A/E may be liable for negligent cost estimating, even in the face of a disclaimer that such estimates are "preliminary" or "approximate." Wick v. Murphy, 54 N.W.2d 805 (Minn. 1952); Kostohryz v. McGuire, 212 N.W.2d 850 (Mimi. 1973); Griswold & Rauma Architects Inc. v. Aesculapius Corp., 221 N.W.2d 556 (Mimi. 1974).

b. General contractors.

The privity of contract rule generally prevents the general contractor from bringing a breach of contract action against the A/E unless the A/E has contracted directly with the general contractor. As a result, most litigated disputes between the A/E and third parties are based on negligence rather than breach of contract. A/Es and other design professionals may be found to owe a duty to third parties, including contractors, who are foreseeable recipients of the product of the A/E's work and justifiably rely upon it to their detriment. See Prichard Bros. Inc. v. Grady Co., 428 N.W.2d 391 (Minn. 1988) on remand, 436 N.W.2d 460 (Minn. App. 1989); See, generally, Dibert, "Architects' Site Services Liability: Contract Meets Reality," 25 TORT & INS. L. J. 810, 820-24 (1990).

c. Subcontractors.

In an increasing number of cases, subcontractors and suppliers are filing claims directly against A/Es to recover damages caused by the adverse impact of A/E activities. See, e.g., Waldor Pump & Epuipment Co. v. Orr-Schelen-Mayeron & Associates, Inc., 386 N.W.2d 375 (Minn. App. 1986) (engineer's refusal to consider proposed substitution on an “or-equal” basis); Prichard Bros.. Inc. v. Grady Co., 428 N.W.2d 391 (Minn. 1988) on remand, 436 N.W.2d 460 (Minn. App. 1989). Negligence claims against the A/E are typically used by the subcontractors as back-up in breach of contract actions against the general contractor for failure to pay for work or materials supplied. See, e.g., Lane v. Geiger-Berger Assocs., P.C., 608 F.2d 1148 (8th Cir. 1979). The standard negligence analysis relating to the rendition of services--i.e., who will foreseeably rely upon those services--applies to the definition of the class of persons who may assert such claims. Waldor Pump, 386 N.W.2d at 377.

d. Contractor's Employees.

Most construction employees of the general contractor and of subcontractors have no written agreement of employment. Unlike the typical subcontractor and general contractor, therefore, there is no chain of contract whatever between employees of construction firms and the A/E. As a result, breach of contract claims are rarely asserted by employees on construction sites. 

The law's trend is to hold that the A/E owes these employees the same standard of care it owes to the owner (or its other client) by contract. Nevertheless, courts and (particularly) juries are sympathetic to claims for recovery of damages for injured workers. Workers' compensation laws in Minnesota and other states contribute to the increasing number of claims asserted by employees against the A/E because they preclude suits against the employer while providing relatively meager compensation to the injured worker. With workers' compensation laws immunizing the employer from suit, the A/E runs a serious risk when the plaintiff is an injured or deceased worker. 

A Missouri court faced with a claim against an A/E for the wrongful death of an employee of a roofer found that, since the A/E had not expressly agreed to supervise the construction and to insure that safety precautions were taken to protect workers, but the general contractor had, the A/E was relieved of liability. Brown v. Gamble Construction Co., 537 S.W.2d 685 (Mo. App. 1976). This decision has been cited with approval by the Minnesota Supreme Court. Moundsview Independent School District No. 621 v. Buetow & Associates, Inc., 253 N.W.2d 836, 839 (Minn. 1977).

Courts in other states have dealt with employee claims differently. In Swarthout v. Beard, 33 Mich. App. 395, 190 N.W.2d 373 (1971), rev'd on other grounds, 338 Mich. 63, 202 N.W.2d 300 (1972), the court found that the A/E's contract obligation to inspect the work periodically and the A/E's authority to stop the work were sufficient to impose liability on the A/E when employees were injured when an excavation caved in. The A/E had warned the contractor of the potential danger two days before the incident but had done nothing to stop the work.

In Slifer v. Wheeler & Lewis, 567 P.2d 388 (Cob. 1977), rev'd on other grounds, 577 P.2d 1982 (1978), a collapsed roof case, the A/E's contractual obligation to supervise the construction of a school project resulted in the court imposing a duty upon tile A/E to ensure safe construction methods.

Some courts have looked to standards other than those in the A/E's contract to determine the extent of the A/E's responsibility. In Evans v. Howard R. Green Co., 231 N.W.2d 907 (Iowa 1975), for example, Mrs. Evans' husband and another were killed when exposed to poisonous gas in the drywell of a wastewater treatment plant. A wetwell was located immediately adjacent to the drywell, an allegedly improper design which Mrs. Evans claimed resulted in the production of hydrogen sulfide gas. The court found the A/E liable, not only for the safety of the finished product of construction, but for the safety of the project during construction.

e. Sureties.

The surety occupies a very special position in the construction industry. The surety, or bonding company, is the entity that agrees directly with the obligee (typically the owner) to perform designated obligations of its principal (the contractor) in the event the principal fails to perform.

The key to understanding the potential liability of the A/E to the surety is to understand the obligations of the surety under the terms of the bond actually delivered to the obligee. The precise language of the bond must be read and understood at the time it is accepted. The content of performance bonds in private construction projects can vary significantly. Typically, the surety's obligation in the event of a contractor's default in the performance of its contract with the owner is to pay damages to the owner resulting from the breach by the principal.

Under the terms of many bonds, the surety has the option to sit by and allow the owner to complete the work. The surety is then responsible for damages, which are limited by the penal sum of the bond. In the alternative, the surety may elect to come in, take over control and management of the contractor's operation, and either finish the job with the contractor's forces or with a substitute contractor of its own choice. Generally, when the surety elects the latter course, the penal sum of the bond no longer provides a limit on the amount of the surety's exposure. Before substituting contractors, therefore, the surety is quite careful to analyze the amount of work performed, the acceptability of the work, the amount of retainage held on its principal, and other cost factors.

The types of negligence claims which sureties make against A/Es are readily identifiable in view of the surety's exposure when the contractor defaults. See Chapman, "The Liability of Design Professionals to the Surety,” 20 THE FORUM 591 (1985); Kalleres, “Suggestions for Limiting the A/E's Exposure to the Surety and Others in Court and by Contract," The Construction Lawyer, vol. 3, no. 3 (1982).

Frequently, the surety claims that the A/E negligently approved payments to the defaulting contractor for incomplete or defective work, thereby causing the surety to expend more money than would otherwise be necessary to complete the work. See, e.g., City of Houma v. Municipal Industrial Pipe Services, 884 F.2d 886 (5th Cir. 1989) (A/E liable for failing to detect contractor's sophisticated fraud that should have been obvious to any well-trained and observant field representative); Peerless Ins. Co. v. Cerny & Associates. Inc., 199 F. supp. 951 (D. Minn. 1961); In Re Designed Ventures. Inc., 132 BR. 677 (Bkrtcy D.R.I. 1991); URS Co. v. Gulfport Biloxi Regional Airport Authority, 544 So.2d 824 (Miss. 1989). Damages might include the cost of reworking defective installation for which payment was previously made by the owner based on certificates of payment issued by the A/E. Other damages are based upon the payment for materials that are not in fact delivered or are non-conforming, which have allegedly increased the surety's exposure. In some jurisdictions, the surety's claim against the A/E for improper certification may be actionable even though the A/E has entered into a valid good faith settlement with the owner. Seaboard Surety Co. v. Walker, 212 Cal.App.3d 1064, 260 Cal.Rptr. 924 (1989); but see Cal. Civ. Code 877-6(c).

A/Es have been absolved from liability to sureties by contract language limiting their duties. In Fabe v. WVP Corp., 760 S.W.2d 490 (Mo. App. 1988), for example, the court affirmed summary judgment for the A/E on a claim for negligent payment certification asserted by the state insurance commissioner as liquidator for a failed surety to recover amounts paid on behalf of the surety on payment bond claims. The agreement contained a provision, substantially the same as Article 2.6.10 of AIA Form B141 (1987), providing that the A/E's issuance of a certificate of payment “shall not be a representation that the Architect has made any examination to examine how and for what purpose the contractor has used the moneys paid on account of the contract sum." The court held that this language controlled and protected the A/E from liability for failing to determine that the lien waivers submitted by the contractor were fraudulent:

The agreement between the City and architect delineated the duties of the architect with respect to the construction project. When [the] contractor presented a payment request, the duties of the architect consisted of determining that the work not only had progressed to the point indicated by the contract but also had been performed in conformity with contract specifications. Once the architect authorized payment to the contractor, the contract expressly relieved the architect of any responsibility to ascertain how the contractor used the moneys. 

The court rejected the argument that the architect's act of examining the lien waivers gave rise to the concomitant duty to determine the authenticity of those documents. 

In Aetna Ins. Co. v. Hellmuth, Obata & Kassabaum. Inc., 392 F.2d 472 (8th Cir. 1968) the surety sued the A/E for the alleged increased cost of construction work at the St. Louis International Airport. The surety claimed that the A/E improperly issued certificates of payment and improperly supervised the contractor and that, as a result, additional funds were paid by the surety to the contractor's suppliers to fix the defective work and to fund the contractor to complete the work. The A/E prevailed in the trial court, but the Eighth Circuit Court of Appeals reversed, holding that the "undefined" use of the term "supervision" in the A/E's contract was sufficiently vague to impose upon the A/E a duty toward the surety, including the duty to reasonably and properly execute certificates for payment. The court held that proper execution of the certificates of payment was intended to protect the surety as well as the owner, and that the surety could thus maintain a negligence action against the A/E for failure to properly execute the certificates. 

When the contractor defaults in its performance under the construction contract with the owner, and the surety becomes involved, the surety is entitled under the doctrine of subrogation to assert whatever defenses and claims the contractor had against the A/E, as if the surety were in fact the contractor. Similarly, a surety which provides a bond to a general contractor to guarantee the performance of a subcontractor are “subrogated” to the rights of their principal, the subcontractor, with respect to any claims a subcontractor may have against the general contractor, the owner, and the A/E.

f. Lenders.

Construction lenders may also bring negligence claims against A/Es, especially when the owner defaults and the lender takes ownership in lieu of foreclosure. Since the lender's loan is almost always secured by the project, the lender has an obvious interest that the project be completed on time and in accordance with the drawings and specifications. Standard loan documents contain covenants requiring the project to be completed properly, and the lender often retains the right to approve any significant design changes. Additionally, the lender usually insists upon the right to an assignment of any A/E contracts upon default of the A/E. Lenders, therefore, normally fall within the class of persons who foreseeably rely upon the A/E's exercise of due care in designing a project. See, e.g, U.S. Financial v. Sullivan, 37 Cal.App.3d 5, 112 Cal. Rptr. 18 (1974).

In Mears Park Holding Corp. v. Morse/Diesel. Inc., 427 N.W.2d 281 (Minn. App. 1988), however, the court refused to recognize the primary construction lender's right to bring a direct action against the A/E. The loan documents specifically assured the lender that the project would be built in accordance with the plans and specifications, and the A/E contracts acknowledged the lenders' involvement and reliance on proper performance. Nevertheless, the Court concluded that the lender’s reliance on the A/E was not sufficiently foreseeable to support a negligence claim. As a result, the negligence claims by lenders in Minnesota may not survive without more conclusive evidence of reliance by the lender upon the A/E's performance and the A/E awareness of that reliance.

g. Others

In addition to the claimants discussed above, claims of A/E negligence are often brought by parties having no contractual relationship with the owner, the contractor, or the surety on the project. These remote parties include tenants and purchasers of real estate, see A.E. Investment Corp. v. Link Builders Inc., 62 Wis.2d 479, 214 N.W.2d 764 (1974), users of facilities, and total strangers or passers-by. Virtually all of these actions are based on negligence. 

Two lines of authority have developed on how negligence disputes between the A/E and remote third parties should be handled. One line of authority, starting with Inman v. Binghamton Housing Authority, 3 N.Y.2d 137, 143 N.E.2d 895 (1957), is based upon analogizing the A/E's design of a housing project to products designed and sold to consumers in volume by manufacturers, such as automobiles. The case involved a claim by tenants of a housing project in the city of Binghamton, New York. The A/E was alleged to be liable in negligence for designing (a) porches at the project which did not have hand rails, (b) rear doors which opened "perilously" near the edge of the porches, and (c) steps that did not extend across the outboard length of each porch, which the tenants alleged caused injury to a child.

After equating the design provided by the A/E to the design of mass produced consumer goods, the court held that the designer of an inherently dangerous building could be held liable in negligence to remote users' for injuries sustained. The contents of the A/E's contract were not discussed. The Court stated that it perceived no difference between dangerously manufactured goods and improvements to realty. The court relied heavily upon MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916), the first American case to allow the purchaser of an automobile to file a breach of warranty suit directly against the manufacturer of an automobile rather than the dealer from whom the automobile had been purchased. After announcing the legal rule, the Court of Appeals of New York held that the Inmans could not recover anyway against the A/E since the defects alleged by the Inmans were patent, or obvious, at the time the Inmans moved in.

Many cases have followed Inman despite the fact that the court's analogy to consumer goods had nothing to do with the result of the case.

The second line of cases expressly rejects the notion that the practice of architecture or engineering is similar to the design by mass producers of consumer goods. In Klein v. Catalano, 386 Mass. 701, 437 N.E.2d 514 (1982), the Supreme Judicial Court determined that, although a negligence action could be maintained against an A/E by an MIT student injured by glass while leaving through a door at the MIT Student Union, the extent of the A/E's liabilities to remote third parties was limited by the contractual undertakings of the A/E in its agreement with the owner. The Court cited Mounds View v. Walijarvi, 263 N.W.2d 420, 424 (Minn. 1978), the Massachusetts court expressly rejected the New York Court of Appeals approach in Inman. Although it does not appear to have squarely addressed the issue, it is likely that the Minnesota Supreme Court would follow Mounds View v. Walijarvi in deciding third-party claims against A/Es.

4. The Rôle of Experts.

Ordinarily, a determination that an A/E’s services fell below the required standard and that the damage resulted from that variance requires expert opinion testimony establishing the prevailing standard and the consequences of departure from it in the case under consideration. City of Eveleth v. Ruble, 302 Minn. 249, 253-55, 225 N.W.2d 521, 525 (1974). The expert opinion must normally be given by an A/E, but it may sometimes be given by others who are qualified by their experience or training. See Prichard Bros., Inc. v. Grady Co., 436 N.W.2d 460, 464-66 (Minn. Ct. App. 1989), rev. denied (Minn. May 2, 1989) (trial court did not abuse discretion by allowing professional estimator and certified engineering technician to testify that subcontractor’s shop drawings submitted to A/E were proper and appropriate and should have been approved). Uncontroverted expert opinion testimony that an A/E has breached the standard of care, however, does not compel a finding of liability. See Eventide Lutheran Home for the Aged, Missouri Synod v. Smithson Elec. & Gen. Constr., Inc., 445 N.W.2d 789, 791-92 (Iowa 1989). An A/E’s violation of licensing statutes is not necessarily negligence per se and does not otherwise relieve a plaintiff from the obligation to prove that the A/E’s performance fell below the required standard of care. Hurst v. Sandy, 494 S.E.2d 847 (S.C. Ct. App. 1997).


In some limited circumstances, an A/E may be held liable without adverse expert testimony:


There are some situations in which a trier of fact may, without the aid of expert testimony, find damages to have been caused by the failure of a professional to exercise reasonable care, skill, and diligence. If the solution proposed by the professional is one which the professional would not have proposed had he been fully informed as to the facts of the problem with which he was dealing, and if it is clear that the failure of the professional to ascertain the facts before recommending a solution to the problem was an omission inconsistent with the professional obligation assumed, a finding of negligence may be made without the benefit of precise scientific opinion testimony. If it is clear without resort to expert opinion that this error or omission on the part of the professional resulted in damage, and if the causation can be established, and if the damage can be measured by persons or ordinary learning and understanding, the opinions of experts are not needed.

City of Eveleth v. Ruble, 302 Minn. 249, 253-55, 225 N.W.2d 521, 524-25 (1974); accord Zontelli & Sons, Inc. v. City of Nashwauk, 373 N.W.2d 744, 755 (Minn. 1985); Kostohryz v. McGuire, 298 Minn. 513, 517, 212 N.W.2d 850, 854 (1973. In determining the applicability of this “common knowledge” exception, some courts have drawn a distinction between claims against A/E’s for negligence-in-preparing plans and actions for negligence-in-supervising plans. Jaeger v. Henningson, Durham & Richardson, Inc., 714 F.2d 773, 776 (8th Cir. 1983) (applying South Dakota law), citing Bartak v. Bell-Galyardt & Wells, Inc., 629 F.2d 523, 530 (8th Cir. 1980). In those courts, negligence-in-preparing actions typically require expert testimony, while negligence-in-supervising actions typically come within the “common knowledge” exception.

B. The Role of Contracts.

The Minnesota Supreme Court has emphasized that “the employment of an [A/El is a matter of contract, and consequently, he is responsible for all the duties enumerated within the contract of employment." Moundsview Independent School District No. 621 v. Buetow & Associates. Inc., 253 N.W.2d 836, 839 (Minn. 1977); see also Kostohryz v. McGuire, 298 Minn. 513, 212 N.W.2d 850 (1973). With certain exceptions, then, an A/E's liability to its client is defined by the scope of the specific duties contained in its contract. See generally Hatem, “Claims Against Design Professionals: Contract-Based Defenses," For The Defense, vol. 28, no. 2, at 8 (Feb. 1986); Dibert, "Architects' Site Services Liability: Contract Meets Reality,” 25 TORT & INS. L.J. 810, 815-20 (1990). 

The scope of the A/E's contractual duties also defines the scope of the A/E's potential liability to third parties. See, e.g., Goette v. Press Bar and Cafe. Inc., 413 N.W.2d 854 (Minn. App. 1987); Graham v. Abe Mathews Engineering, 358 N.W.2d 131 (Minn. App. 1984); see also Wenzel v. Boyles Galvanizing Co. & Black & Veatch, 920 F.2d 778 (11th Cir. 1991) (acting as construction manager, A/E agreed to administer safety program); Brown v. Gamble Construction Co., 537 S.W.2d 685 (Mo. App. 1976); Empire West Companies v. Albuquerque Testing Laboratories, 800 P.2d 725 (N.M. 1990); Waggoner v. W. & W Steel Co., 657 P.2d 147 (Okla. 1983); cf. Lemmer v. IDS Properties. Inc., 304 N.W.2d 864, 867-68 (Minn. 1981) (construction manager delegated safety responsibility); Alaniz v. School Associates, 175 Ill.App.3d 310, 124 Ill. Dec. 851, 529 N.E.2d 832 (1988) (employee of sub-subcontractor not a third-party beneficiary of subcontract provision delegating to subcontractor "the responsibility for maintaining the safety and loss prevention programs covering all work performed by it, and its subcontractors” because "neither [the construction manager] nor [the subcontractor] intended to confer a direct benefit to [the sub-subcontractor's employee] by inclusion of the general language regarding safety and loss prevention").

An A/E's duties are normally gleaned solely from its contract with the owner even if the owner-contractor contract contains a section expressing A/E duties that are broader than or different from those in the owner-A/E contract. See, e.g., Marshall v. Port Authority of Allegheny County, 106 Pa. Commw. 131, 525 A.2d 857 (1987); Walker v. Wittenburg. Delaney & Davidson. Inc., 241 Ark. 525, 412 S.W.2d 621, 630 (1966), on reh'g 242 Ark. 97, 412 S.W.2d 621 (1967). If the A/E drafted the owner-contractor contract, however, a compelling argument can be made that the A/E voluntarily undertook the duties expressed in the owner-contractor contract and that both contracts should be examined to determine the scope of the A/E's duties. See, Luterbach v. Mochon, Schutte, Hackworthy, Juerrison. Inc., 84 Wis.2d 1, 267 N.W.2d 13, 14 (1978). At the very least, the owner-contractor contract can be used in resolving any ambiguities in the owner-A/E contract. See, Reber v. Chandler High School District No. 202, 13 Ariz. App. 139, 474 P.2d 852, 855 (1970). 

This contract limitation is critical, for it gives the A/E an opportunity when drafting the contracts to replace vague notions of what an A/E is “supposed" to do with a specific allocation of responsibilities among the A/E, the owner, and the contractor(s). An A/E should carefully structure all contractual relationships to make them clear and consistent.

As with most legal principles, the rule that contract language can limit liability yields in some circumstances. If an A/E does not confine its activities to those described in the contract but, instead, performs additional or different services for which he or she has not contracted, then he or she may be held liable for negligently performing the extracontractual services. See Restatement (Second) of Torts §324A ("volunteer" liability). Additionally, courts will not enforce contractual provisions that are unconscionable, illegal, or against public policy. See, e.g., Restatement (Second) of Contracts § 196 (contractual terms unreasonably exempting a party from the legal consequences of a misrepresentation are unenforceable as against public policy). An A/E's professional status may also impose duties beyond those specified in the contract. See, e.g., Hanna v. Huer, Johns, Neel, Rivers & Webb, 233 Kan. 206, 662 P.2d 243 (1983) ("As a professional, an architect cannot stand idly by with actual knowledge of unsafe practices on the jobsite and take no steps to advise or warn the owner or contractor”); see also A.E. Investment Corp. v. Link Builders. Inc., 62 Wis.2d 479, 214 N.W.2d 784 (1974); but see Yow v. Hussey, Gay, Bell & DeYoung International, Inc., ___ Ga. App. ___ 412 S.E.2d 565 (1991) (“Nor did knowledge raise a duty to assure that a cover was promptly placed on the box”).


C. BREACH OF WARRANTY and strict liability

1. Warranty

A warranty is an assurance by one party to a contract of the existence of a fact upon which the other party may rely. See BLACK’S LAW DICTIONARY, at 1757 (4th rev. ed. 1968). It can be expressed in the contract (see, e.g., AIA Documet A201 [1997] ¶3.5); implied by the nature of the contractual obligation (e.g., where the contract identifies good of a certain quality); or implied by law (see, e.g., Uniform Commercial Code §2-725). 

Express Warranty. While there is nothing to prevent an A/E, in its contract, from expressly warranting the result of its efforts, no reported Minnesota case has discussed such a warranty. However, the Minnesota Supreme Court, in Citv of Mounds View v. Walijarvi, 263 N. W.2d 420 (Minn. 1978), suggested that an express warranty by an A/E would be recognized. In that case, the owner claimed that a series of letters between the A/E and the City Administrator constituted an express warranty that a basement would be waterproof. Although the Court did not address this claim because the letter allegedly forming the warranty was not in evidence, the Court stated:

If, in fact, the administrator’s letter had been written for the purpose of soliciting an express warranty and if the architect had responded favorably, the city’s position might be of some merit.

263 N.W.2d at 423, citing 4 WILLISTON ON CONTRACTS §582 (3rd ed.)

Implied Warranty. In Minnesota and a majority of jurisdictions, A/Es do not impliedly warrant to the owner that their design and other services will achieve a satisfactory result. Mounds View v. Walijarvi, 263 N. W.2d 420 (Minn. 1978). In Mounds View v. Walijarvi the Minnesota Supreme Court rejected the owner’s implied warranty theory, stating: 

We have reexamined our case law on the subject of professional services and are not persuaded that the time has yet arrived for the abrogation of the traditional rule. Adoption of the city's implied warranty theory would in effect impose strict liability on architects for latent defects in the structures they design. That is, once a court or jury has made the threshold finding that a structure was somehow unfit for its intended purpose, liability would be imposed on the responsible architect in spite of his diligent application of state-of-the-art design techniques. If every facet of structural design consisted of little more than the mechanical application of immutable physical principles, we could accept the rule of strict liability which the city proposes. But even in the present state of relative technological enlightenment, the keenest engineering minds can err in their most searching assessment of the natural factors which determine whether structural components will adequately serve their intended purpose. Until the random element is eliminated in the application of architectural sciences, we think it fairer that the purchaser of the architect's services bear the risk of such unforeseeable difficulties.

In addition, we observe that the ills which spurred the creation and expansion of the implied warranty/strict liability doctrine are not really present in this case or in the architect-client relationship generally. The implied warranty of fitness originated primarily as a means of facilitating the legitimate interests of the consuming public and bringing common-law remedies into step with the practicalities of modern industrialism. The outmoded requirement of contractual privity, coupled with manufacturers' sweeping disclaimers of liability, frequently operated to deny effective remedies to those who purchased commercial products at the bottom of a multi-tiered production and distribution network. See, generally, Prosser, Torts (4 ed.) §§ 97, 98. The introduction of the implied warranty doctrine created an effective remedy by allowing plaintiffs to proceed directly against the offending party without reliance on express contractual warranties.

The relationship between architect and client is markedly different. For a client, architectural services are hardly produced by a faceless business entity, insulated by a network of distributors, wholesalers, and retailers. Architects and clients normally enjoy a one-to-one relationship and communicate fairly extensively during the course of the relationship. When a legal dispute arises, the client has no trouble locating the source of his problem, and a remedial device like the implied warranty is largely unnecessary.

263 N. W.2d 420, 425-5.

A handful of other states hold differently. Tarmac Development Co. v. Delameter, Freund & Assoc., 675 P.2d 361 (Kan. 1984); Bloomsburg Mills v. Sardoni Const. Co., 161 A.2d201 (Pa. 960); Pepsi Cola Bottling Co. v. Superior Burner Service Co., 427 P.2d 833 (Alaska 1967).

2. Strict Liability.
In a few areas of law, a party can be held “strictly liable” for its conduct, even in the absence of negligence or other fault. Although A/Es are rarely likely to face exposure in strict liability, there are a couple of areas for potential risk.

a. Ultra-Hazardous Activity and Trespass

Persons conducting ultra-hazardous, or inherently dangerous, activities have traditionally been “strictly liable" for any damages caused by the activities. Liability is "strict” because it is imposed even though the actor is not negligent and has taken the greatest possible precaution. See Exner v. Sherman Power Construction Co., 54 F.2d 510 (2nd Cir. 1931) (dynamite); Restatement (Second) of Torts §519. This liability- without-fault is based upon public policy: 

Even though [pile driving] is not conduct which is so hazardous or lacking in social utility that it should be prohibited, we conclude that it is the kind of activity that should not be permitted without liability for substantial damage to property actually resulting from its performance. 

Sachs v. Chiat, 281 Minn. 540, 544, 162 N.W.2d 243, 246 (1968), quoted in Lowry Hill Proper ties Inc. v. Ashbach Construction Co., 291 Minn. 429, 194 N.W.2d 767, 772 (1972). Strict liability also applies to actions in trespass, the wrongful invasion of another's property. See H. Christianson & Sons v. City of Duluth, 225 Minn. 475, 31 N.W.2d 270, 274 (1948). 

Although Minnesota has to date declined to hold A/Es strictly liable, at least one other jurisdiction has held that an A/E can be strictly liable for its participation in an ultrahazardous activity. In Doundoulakis v. Hempstead, 42 N.Y.2d 440, 398 N.Y.S.2d 401 (1977), the New York Court of Appeals held that an A/E could be strictly liable for its design of a hydraulic landfill. The action was brought by landowners whose property was damaged when, pursuant to the A/E's specifications, a dredged mix of water and sand was pumped under pressure to an adjacent wetland site. The pumping of the water and sand increased the hydraulic pressures in the area and allegedly led to the loosening and collapse of bulkhead anchorages along the plaintiffs' land. The court stated that the pivotal issue was: 

whether it was established that hydraulic dredging and landfilling, that is, the introduction of pressure of a continuous flood of massive quantities of sand and water, is, under the circumstances, an abnormally dangerous activity giving rise to strict liability. 

42 N.Y.2d at 445, 398 N.Y.S.2d at 402. Agreeing that the case might well warrant strict liability, the court remanded for a determination of the nature of the activity: 

Particularly useful are the six criteria listed in Restatement of Torts Second (§ 250): "(a) existence of a high degree of risk of some harm to the person, land or chattels of others; (b) likelihood that the harm that results from it will be great; (c) inability to eliminate the risk by the exercise of reasonable care; (d} extent to which the activity is not a matter of common usage; (e) inappropriateness of the activity to the place where it is carried on; and (f) extent to which its value to the community is outweighed by its dangerous attributes."

42 N.Y.2d at 448, 398 N.Y.S.2d at 404. The A/E, therefore, should be especially sensitive to how its design specifications impact adjacent land, since the activity designed could be considered ultra-hazardous and any resultant damage could be characterized a trespass. 

b. Products Liability.

The law has extended strict liability to the manufacturers and sellers of products for any damage caused by any innately dangerous defects in their products. See Restatement (Second) of Torts §402A. The level of care in designing or manufacturing the product is irrelevant. Liability-without-fault is justified for public-policy reasons: "Sellers of goods typically encourage mass public reliance on their product's fitness and safety through advertising.” Milau Associates. Inc. v. North Avenue Development Corp., 42 N.Y.2d 482, 398 N.Y.S.2d 882 (1977). The Minnesota Supreme Court and other courts have held that products liability claims do not lie against A/E's and other providers of professional services. City of Moundsview v. Walijarvi, 263 N.W.2d 420, 425 (Minn. 1978). In rejecting a strict liability claim against an A/E, the New York Court of Appeals noted that:

Those who hire experts for the predominant purpose of rendering services, relying on their special skills, cannot expect infallibility. Reasonable expectations, not perfect results in the face of any and all contingencies, will be ensured under a traditional negligence standard of conduct. In other words, unless the parties have contractually bound themselves to a higher standard of performance, reasonable care and competence owed generally by practitioners in the particular trade or profession defines the limits of an injured party' 5 justifiable demands. 

Milau Assoc., 42 N.Y.2d at 486, 398 N.Y.S.2d at 884-85. Remote users likewise have no strict liability claim against an A/E. See Queensburg Union Free School District v. Jim Walter Corp., 91 Misc.2d 804, 398 N.Y.S.2d 382 (S.Ct. 1977).

D. MISREPRESENTATION

1. Fraudulent Misrepresentation.

To prove a claim for fraud, it is necessary to show:

(1) False representations;

(2) made with the intent to deceive;

(3) plaintiffs took action or refrained from taking action in reliance on these misstatements;

(4) resulting in damages;

(5) which are proximately caused by the misstatements.

Atcas v. Credit Clearing Corp. of America, 292 Minn. 334, 197 N.W.2d 448 (1972). Fraud claims require that "the representor must know [the representation] to be false, or in the alternative, must assert it as of his own knowledge without knowing whether it is true or false." Davis v. Re-Trac Manufacturing Corp., 276 Minn. 116, 117, 149 N.W.2d 37, 38-39 (1967). Since fraud is an intentional tort, the injured party may entitled to punitive damages as well as compensatory damages. Minn. Stat. §549.21.

Direct claims of fraud are rarely brought against A/Es, in part due to the difficulty of proving the important requirement of intent. Fraudulent intent to deceive may be shown either by proving knowing, willful scienter, or by proving that the misrepresenter made statements "as if of his own knowledge!1 without actually knowing the truth or falsity of the statements. Florenzano v. Olson, 367 N.W.2d 168 (Minn. 1986). The burden of proving willful or reckless deceit is high and difficult to sustain.

2. Negligent Misrepresentation.

a. Generally.

Contractors often sue A/Es for negligent misrepresentation, particularly in states which still recognize the economic loss doctrine as a bar to actions brought by third parties for purely economic loss. Economic loss is recoverable where one intentionally makes false representations and where one in the business of supplying information for the guidance of others in their business transactions makes negligent representations. Safeco Ins. Co. v. Dain Bosworth, Inc., 531 N.W.2d 867, 870 (Minn. App. 1995), review denied (Minn. July 20, 1995). (1989); Smith v. Woodwind Homes, Inc., Minn. Ct. App., C8-99-941, C5-99-945, February 8, 2000 (2000 Minn. App. LEXIS 143).
b Elements of Negligent Misrepresentation.

Like fraud, negligent misrepresentation is grounded in the duty of accuracy and truthfulness imposed upon persons making a "representation" or "supplying information" to others. Unlike fraud, however, negligent misrepresentation does not require proof of the misrepresenter's state of mind. See, e.g., L & H Airco, Inc. v. Rapistan Corp., 446 N.W.2d 372, 378 n.2 (Minn. 1989) (considering negligent misrepresentation by omission as possibly equivalent to negligent misrepresentation through erroneous but affirmative statement). Negligent misrepresentation requires only negligence:

One who, in the course of his business, profession or employment, or in a transaction in which he has a pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to liability for pecuniary loss caused to them by their justifiable reliance upon the information, if he fails to exercise reasonable care or competence in obtaining or communicating the information.

Bonhiver v. Graf, 311 Minn. 111, 122, 248 N.W.2d 291, 298 (1976) (emphasis added) (recognizing tort of negligent misrepresentation and adopting definition provided in the Restatement (Second) of Torts §552(1) (Tent. Draft No. 12)). 

Reported Minnesota appellate decisions have not yet directly addressed A/E liability for negligent misrepresentation, but Bonhiver extends the potential scope of professional liability for negligent misrepresentation beyond those persons contracting with the misrepresenter. Bonhiver recognized a claim for negligent misrepresentation by the receiver of a failed insurance company against an accountant who 1) failed to discover the financial insolvency of the company due to embezzlement, and 2) allowed state insurance investigators to rely on his erroneous notes and memoranda (even though he did not produce a certified report). The accountant was liable for his negligent misrepresentations not only to the parties that had hired him and to whom he directly provided misrepresentations, but also to those who relied upon the insurance investigator's report and to any other people "which he intends the information to influence, or knows that the recipient so intends, or in a substantially similar transaction." Because the accountant knew that the state insurance investigators were going to rely upon his information, they were specifically foreseeable recipients. 

 The elements of negligent misrepresentation are frequently found in construction claims, for contractors and subcontractors invariably rely upon plans, specifications, and reports prepared by A/Es who know and intend that reliance. See L. J. McNulty V. Village of Newport, 290 Minn. 117, 187 N.W.2d 616 (Minn. 1971) (no misrepresentation of subsurface conditions when nothing provided but accurate boring logs); Juster Steel v. Carlson Companies, 336 N.W.2d 616 (Minn. App. 1985) (claim for negligent misrepresentation against soils engineer for allegedly inaccurate soil boring logs). 

c. Other Jurisdictions.

Other jurisdictions have also expressly adopted in  §552 of the Restatement for negligent misrepresentation claims, but nowhere have misrepresentation claims been as developed as in Illinois. In Rozny v. Marrnul, 43 Ill.2d 54, 250 N.E.2d 656 (1969), a surveyor who negligently misrepresented a property boundary was found liable to succeeding plaintiff homeowners for their damages even though the homeowners had no contractual relationship with the surveying engineer. Illinois has developed several boundaries to the requirements of §552. First, the person disseminating the information must be "in the business of supplying information":

[W]hile it may be the case that an architect does in fact supply information relied on by others, we do not believe that the character of that function should be overstated. Obviously, a great many businesses involve an exchange of information as well as of tangible products -- manufacturers provide operating or assembly instructions, and sellers provide warranty information of various kinds. But if we ask what the product is in each of these cases, it becomes clear that the product (a building, precipitator, roofing material, computer or software) is not itself information, and that the information provided is merely incidental.' (Citation omitted.) In the usual case. the information supplied by the architect is transformed into the building itself. 

2314 Lincoln Park West Condominium Ass'n v. Mann. Gin. Ebel & Frazier Ltd., 136 Ill.2d 302, 313, 144 Ill. Dec. 227, 555 N.E.2d 346, 351 (1990) (emphasis added); see also Palco Linings. Inc. V. Pavex. Inc., 755 F. Supp. 1269 (M.D.Pa. 1990) (following Illinois law to grant summary judgment for engineers against subcontractor, the court stated that "the negligent misrepresentation exception is rigidly applied and narrowly construed to except only claims which explicitly involve suppliers of information for guidance of others in business transaction, not for manufacturers, engineers, or architects who are sued for representations made in their capacity as "design professionals....")

Although some A/E services and resulting information may fall within the requisite definition, not all A/E services will. It is therefore necessary to examine each case to determine if the duty imposed by §552 is appropriate or not. 

Second, the information must be given for "guidance" in transaction with third parties. First clarified in Black, Jackson, and Simmons Ins. Brokerage, Inc. V. International Business Machines Corp., 109 Ill.App.3d 132, 64 111. Dec. 730, 440 N.E.2d 282 (1982), Illinois courts have consistently required that the misrepresentation be relied upon by the misrepresentee in its dealings with someone other than the misrepresenting party. As a result, negligent misrepresentation claims are rarely successful against the party who directly provides a misrepresentation, when the parties are likely to have a more favorable contractual basis for recovery. 

In Robert & Co. Associates v. Rhodes Haverty Partnership, 250 Ga. 680, 300 S.E.2d 503 (1963), for example, the court concluded that an engineer who issued a false building condition report was held liable for negligent misrepresentation to prospective purchasers who relied upon the report:

[O]ne who supplies information during the course of his business, profession, employment, or in any transaction in which he has a pecuniary interest has a duty of reason- able care and competence to parties who rely upon the information and circumstances in which the maker was manifestly aware of the use to which the information was to be put and intended that it be so used. 

250 Ga. at 681-82, 300 S.E.2d at 504; see also Gulf Contracting v. Bibb County, 795 F.2d 980 (11th Cir. 1986) (applying Georgia law to reverse trial court decision denying claim for negligent misrepresentation against soils engineers which had negligently failed to disclose subsurface rubble of which it had knowledge).

3. Misrepresentations Leading to Property Damage.

In cases involving physical damage to property, §311 of the Restatement imposes a separate but similar duty upon a person

[w]ho, in the course of an activity which is in furtherance of his own interest, undertakes to give information to another, and knows or should realize that the safety of the person of others may depend upon the accuracy of the information.

Restatement (Second) of Torts § 311, comm. b. 

 4. Conclusion.

 Negligent misrepresentation claims are an important exception to the economic loss doctrine, for contractors may maintain liability against A/Es under appropriate circumstances despite the lack of privity of contract. These circumstances include showing the requirements of the Restatement (Second) of Torts §552: 1) false information, 2) justifiably relied upon, 3) for guidance in a business transaction, 4) from someone in the business of supplying information, and who 5) failed to exercise due care. In instances of property damage, liability might also be predicated on §311 of the Restatement, which imposes a duty to communicate accurate information where the safety of others will be affected.

E. INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONSHIPS

 The A/E's role in. administering the relationship between owners and contractors exposes them to claims that they intentionally issued decisions or advised the owner with the intent to harm the contractor rather than to fairly administer the contract. As many contractor claims are based upon allegedly defective plans and specifications prepared by the A/E, the A/E is particularly vulnerable to claims of retaliation.

Minnesota has long recognized the tort of intentional interference with a contractual relationship. See Tuttle v. Buck, 107 Minn. 145, 119 N.W.2d 946 (1909). To establish a claim for intentional interference, the plaintiff must prove:

1. the contract between the plaintiff and someone other than the wrongdoer;

2. the wrongdoer's knowledge of the contract;

3. the wrongdoer's intentional procurement of the breach of the contract;

4. the lack of justification for inducing the breach; and

5. damages to the plaintiff.

Snowden v. Sorensen, 246 Minn. 526, 75 N.W.2d 795, 799 (l956); Kresko v. Rulli, 432 N.W.2d 764, 769 (Minn. App. 1988); Restatement (Second) of Torts, §766ff As the wrongdoer must act with the intention that the contract be breached, mere negligence is not enough to subject the wrongdoer to liability. Witte Transportation Co. v. Murphy Motor Freight Lines, Inc., 291 Minn. 461, 193 N.W.2d 148, 151 (1971).

 One Minnesota case, although not against an A/E, illustrates why A/Es are prime targets for these kinds of actions. In Electric Service Co. of Duluth Inc. v. Lakehead Electric Co., 291 Minn. 22, 189 N.W.2d 489 (1971), an electrical subcontractor who originally secured the electrical subcontract sued another electric subcontractor who was later utilized after the consulting engineer had informed the General contractor that the first subcontractor was not acceptable. The first subcontractor complained that the second subcontractor, knowing its subcontract price, induced the owner to breach the first subcontract by offering to do the job for a lower price. The court held that: 

We agree that the plaintiff's subcontract was contingent upon its being approved by the State of Wisconsin, the owner of the project and that [the general contractor] was therefore exonerated from liability for its refusal to permit plaintiff to perform after [the general Contractor] was informed by [the A/E], as an agent of the state, that plaintiff was not acceptable. [The A/E’s] authority to make such a decision is apparent from the contract between the state and the architectural firm of which he is a member, as that contract requires the architect to exercise general supervision over the construction project and to “endeavor to guard the owner [the State of Wisconsin] against defects and deficiencies in the work of contractors. Its power over the selection of contractors is necessarily implied from that requirement.

189 N.W.2d at 493. Although the A/E was not sued in that particular case, A/Es are a prime target whenever they make decisions (such as the suitability of a particular subcontractor) involving the contract rights of owners, general contractors, and subcontractors. Because the A/E's duties usually include advising the owner to take particular actions concerning the contract, general contractors or subcontractors disappointed with an owner's decision will naturally look to the A/E to recoup any damages caused by that decision. The biggest potential problem for A/Es in this area is the transmission to the owner of erroneous information without a reasonable justification, which causes the owner to breach its contract with the contractor. The A/E is obligated to provide the owner with reasonably accurate and truthful information in accordance with the terms of the A/E-owner agreement. If the A/E transmits this information as required and utilizes informed legal counsel when appropriate, then it can minimize potential liability to contractors for intentional interference.


F. DEFAMATION


Although the A/E’s acts and decisions in administering the contract are cloaked with qualified immunity, Prichard Bros.. Inc. v. Grady Co., 407.W.2d 423, 427-28, rev’d on other grounds, 428 N.W.2d 391 (Minn. 1988) on remand, 436 N.W.2d 460 (Minn. App. 1989), this immunity can be defeated if the A/E acts in bad faith. Id., 436 N.W.2d at 466.


Thus, for example, if the A/E -- instead of confining itself to rendering a decision regarding a matter concerning the contractor's performance -- asserts that the contractor "regularly breaches contracts," the A/E may be disparaging the contractor's business reputation, and such a statement, if false, may be defamatory per se. See Becker v. Alloy Hardfacing & Engineering Co., 401 N.W.2d 655, 661 (Minn. 1987) (false statements about a person's business, trade, or professional conduct are defamatory per se). The elements of a common law defamation action are that the defamatory statement (1) is communicated to someone other than the plaintiff; (2) is false; and (3) tends to harm the plaintiff's reputation and lower him in the estimation of the community. Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 255 (Minn. 1980). In order for a statement to be defamatory per se against a corporation, it must tend to injure the credit, property, or business of the corporation. Advanced Training Sys. v. Caswell Equip. Co., 352 N.W.2d 1, 10 (Minn. 1984); Imperial Developers, Inc. v. Seaboard Surety Co., 518 N.W.2d 623 (Minn. App. 1994).


In addition, defamatory statements may expose the A/E to liability under Minnesota’s Deceptive Trade Practices Act, which allows for the recovery of the plaintiff’s attorneys’ fees. Material issues of fact also exist regarding L&D's unfair trade practices claim. Unfair trade practices include disparagement of "the goods, services, or business of another by false or misleading representation of fact." Minn. Stat. § 325D.44, subd. 1(8) (1992);  Imperial Developers, Inc. v. Seaboard Surety Co., 518 N.W.2d at 627.  

G. INDEMNITY


An A/E may also be liable to indemnify another person if his or her negligence or other fault causes the other person to suffer loss or liability. The A/E’s liability in indemnity may arise either through contract, or by implication.

1. Indemnity by Contract.

a. Common Law.

An "indemnity" contract is an agreement in which one party (the "indemnitor") agrees to reimburse another (the "indemnitee") for any loss or damage arising from a completed or contemplated act or omission on the part of the indemnitor or indemnitee, or from some responsibility assumed by the indemnitee, or from the claim or demand of a third person. See BLACK'S LAW DICTIONARY 910 (4th Ed. 1968).

Under the common law, indemnity agreements are strictly construed against the party seeking indemnity, particularly when the party is seeking to be indemnified for his or her own negligence:

There must be an express provision  in the contract to indemnify the  indemnitee  for liability occasioned  by its own negligence; such an obligation will not be implied.

Farmington Plumbing & Heating Co. v Fischer Sand & Aggregate. Inc., 281 N.W.2d 838, 842 (Minn. 1979); accord Ford v Chicago. Milwaukee. St. Paul and Pacific R.R. Co., 294 N.W.2d 844 (Minn. 1980) (indemnity allowed, but not for own negligence); Johnson v. McGough Construction Co., 294 N.W.2d 286 (Minn. 1980) (indemnity for own negligence); Braegelman v Horizon Development Co., 371 N.W.2d 644 (Minn. App. 1985) (no indemnity for own negligence).

Indemnity clauses can, of course, be a basis for an A/E's liability. In United States v. Skidmore Owings & Merrill, 505 F. Supp. 1101 (S.D.N.Y. 1981), for instance, the Government asserted a right to be compensated for additional money paid to a contractor for delays in the A/E's approval of shop drawings. The indemnity clause read:

Skidmore shall be and remain liable to the Government for all costs of any kind which were incurred by the Government as a result of (Skidmore's) negligent performance of any of the services furnished under this contract.

Three other claims brought by the U. S. against Skidmore were barred under the statute of limitations. The court held, however, that the indemnity claim accrued at the time the Government paid the contractor on its claim, not at the time of the alleged delay by Skidmore in the review of shop drawings. The statute of limitations had thus not run and the Government was permitted to proceed to trial on the indemnity issue. 

In R. Zoppo Co. v. City of Manchester, 122 N.H. 1109, 453 A.2d 1311 (1982), the court held that an A/E was liable to indemnify the owner for damages paid to a contractor due to a provision in the owner-A/E contract which required the A/E `1to hold the [owner] harmless for all suits and claims arising out of the acts or failure to act of the Architect- Engineer." The contractor claimed that the specifications did not require the installation of continuous steel sheeting to enclose a brook during construction. After installing the sheeting under protest, the contractor then sued the owner for its extra costs; the owner in turn sued the A/E for indemnity. The trial court found that the contractor was correct and that the sheeting was extra work for which it was entitled to be paid. The court ordered the owner to pay the contractor the reasonable value of the sheeting, and it ordered the A/E to reimburse the owner for the extra. The Supreme Court of New Hampshire affirmed.

Indemnity clauses may also benefit the A/E when the A/E is sued for damage or injuries caused in whole or in part by the contractor or the A/E's consultants. See Burns & Roe Inc. v. Central Maine Power Co., 659 F. Supp. 141 (D. Me. 1987); Apel Machinery & Supply Co. v. J. E. O'Toole Engineering Co., 548 So.2d 445 (Ala. 1989); Disdier v. Woodbridge Preservation Group, 209 Cal. App.3d 860, 257 Cal. Rptr. 535 (1989); Grossman & Bliss v Sea Air Towers, Ltd., 513 So.2d 686 (Fla. App. 1987); Cuhaci & Peterson Architects. Inc. v Huber Construction Co., 516 So.2d 1096 (Fla. App. 1987); Board of Trustees of Baltimore County Community Colleges v RTKL Associates, 559 A.2d 805 (Md. App. 1989); Robinson Redevelopment Co. v Anderson, 155 A.D.2d 755, 547 N.Y.S.2d 458 (1989); South Dakota Building Authority v Geiger-Berger Associates, 414 N.W.2d 14 (S.D. 1987).

Paragraph 3.18 of AIA Document A201 (1997 ed.) requires the contractor to indemnify the owner and A/E for any negligent act or omission of the contractor. Articles 6.30 through 6.32 of EJCDC Form 1910-8 are comparable; and virtually identical indemnification was required for EPA grants at Article 24 of the general conditions formerly required by 40 C.F.R. § 35.938-8. 

b. Anti-indemnification Statute.

Under Minnesota’s “anti-indemnification" statute, applicable to all construction contracts executed after August 1, 1984, agreements seeking to indemnify a party for his or her own negligence are void and unenforceable. See Minn. Stat. §337.02. Although a contractor may still agree to indemnify others to the extent that the damages are caused by the contractor's own negligence or the negligence of its subcontractors, the statute contains several significant qualifications and exceptions to its broad prohibition: 

· The definition of an "indemnification agreement" only applies to damages arising out of bodily injury to persons or out of physical damage to tangible or real property. 

· The statute does not affect the validity of any insurance contract, workers' compensation agreement, construction bond, or other agreement lawfully issued by an insurer or bonding company (§337.04).

· The statute does not affect specific types of construction- related agreements, such as agreements between contractors and third-party property owners permitting the contractor to cross the property to gain access to the construction  site, and certain written settlements of construction- related claims (§337.03).

· The statute does not prevent one party from agreeing to purchase specific insurance coverage for the benefit of others as, for example, in the case of Builder's Risk Insurance (§337.05, Subd. 1).

· One party to a construction contract may still be liable to indemnify the others for their own negligence to the extent of the specified insurance coverage if that party agreed to provide specific types and limits of insurance and failed to do so unless the specified insurance was not reasonably available in the market and the responsible party so notified the other party before signing the agreement to insure (§337.05, Subds. 2, 3).

· Regardless of fault, the contractor or other indemnitor must indemnify the owner or A/E to the extent of any deductible or self-insured portion of the specified insurance coverage (§337.05, Subd. 4)

Language in the Minnesota AGC Standard Subcontract requiring the indemnitor to procure insurance coverage has been upheld. Holmes v. Watson-Forsberg Co., 488 N.W.2d 473 (Minn. 1992). Such language must be carefully and clearly drafted. In one case, the Minnesota Supreme Court held that insurance language requiring the indemnitor to insure its own operations and to insure a very broad indemnity provision covering the designer’s acts of negligence was vague as to the scope of required insurance, and, therefore, was interpreted as not covering the designer's negligence. See Katzner v. Kelleher Construction, C4-95-555 Minn., March 29, 1996, published). If a “circuity of obligation” is created by such language, whereby the indemnitor is in effect required to indemnify the indemnitee against liability for the indemnitor's own claim, the burden of drafting appropriate language will be extremely high. National Hydro Systems Inc. v. M.A. Mortenson Co., 529 N.W.2d 690 Minn. Cl-93-752, 1995). If the owner requires the general contractor to provide insurance protection indemnifying the owner for its own negligence, and the general contractor does not purchase the insurance, indemnification is allowed. A tender of defense is not necessary under these circumstances. Hurlburt v. Northern States Power Co., 524 N.W.2d 546 (Minn. App. CO-94-1515, 1995); a tender of defense and a refusal, however, is required before defense fees are recoverable in other types of indemnity claims. Seifert v. Regents of Minnesota, 505 N.W.2d 83 Minn. App. 1993). Attorneys' fees are recoverable on appeal to enforce an indemnity agreement. Van Vickle v. C.W. Scheurer and Sons Inc., C9-96-1257 Minn. Ct. App. Dec.13, 1996, published). In cases in which a party, such as a subcontractor, has failed to obtain insurance, the subcontractor is liable to the extent the omitted insurance would have covered the claim, but there must be some causal connection between the subcontractor's work and the claim. Seward Housing Corporation v. Conroy Brothers Company, C7-96-357 Minn. Ct. App. December 13, 1996, unpublished) (construing standard subcontract indemnity). However, a general contractor cannot seek indemnity for expenses for which it is liable under the Worker's Compensation Act if the general has failed to provide Worker1s Compensation Insurance.

Since Minn. Stat. § 337.06 makes it clear that no restriction upon common-law rights to indemnification is intended, it is likely that the law of contractual and common-law indemnity will continue to evolve substantially along the same path it had been following before enactment of the statute. 

Importantly, the statute may apply only to claims grounded in negligence, and it probably does not affect indemnity claims based on strict liability or other theories to which negligence is irrelevant. See Cuhaci & Peterson Architects. Inc. v. Huber Construction Co., 516 So.2d 1096 (Fla. App. 1987); Walsh v. Morse Diesel Inc., 143 A.D.2d 653, 533 N.Y.S.2d 80 (1988). Additionally, the statute may not prohibit contracting parties from waiving claims against each other. See Ralph Korte Construction Co. v Springfield Mechanical Co., 54 Ill.App.3d 445, 12 Ill. Dec. 64, 369 N.E.2d 561 (1977). Arguably, then, the anti-indemnification statute prohibits only the indemnification of another from claims for negligence asserted by third parties.

2. Implied Right of Indemnity.

It is generally agreed that indemnity will be implied at common law in favor of one who -- without actual fault on his or her part -- has been compelled to pay damages to a person whose injuries are occasioned by the negligence of another, should be entitled to reimbursement from the negligent party. The rationale behind implied indemnity is to avoid a result which is regarded as unjust or unsatisfactory. See Prosser, PROSSER ON TORTS, §51. 

The principle of implied indemnity is not limited to those who are personally free from fault. Id. In the absence of an express indemnity agreement, Minnesota courts used to recognize an implied right to indemnity where the fault of one party is "primary” in contrast to the “secondary” fault of the party seeking indemnity. Minnesota now has a comparative fault statute (Minn. Stat. §604.01 et. seq.) and instead of determining who was a primary or secondary tortfeasor, a party's indemnity contribution will be determined according to the percentage of fault attributed to it under the comparative fault act. See Tolbert v Gerber Industries, Inc., 255 N.W.2d 362 (Minn. 1977). 

Examples of implied indemnity based on fault include a contractor's seeking indemnity from its subcontractor for damages paid by the contractor to the owner as a result of the sub's defective work; and an A/E seeking indemnity from its soils consultant for damages paid by the A/E to a contractor upon a changed conditions claim. In both instances, although the parties seeking indemnity are liable for the negligence of their independent contractors, they can, through indemnity, pass the entire liability on to the independent contractors. See Keefer v. Al Johnson Constr. Co., 292 Minn. 91, 193 N.W.2d 305 (1971); Daly v. Bergstedt, 267 Minn. 244, 126 N.W.2d 242 (1964). 

A claim for indemnity is still governed by the law applicable to the underlying transaction. When an A/E pursues indemnity from a supplier, for example, the Uniform Commercial Code (not negligence law) governs the scope and validity of indemnity. See Housing and Redevelopment Authority of Crookston v. Aggaziz Construction. Inc., 476 N.W.2d 781 (Minn. App. 1991).

Examples of the principle's application against A/Es are Miller v. City of Broken Arrow. Oklahoma, 660 F.2d 450 (10th Cir. 1981), cert. den., 455 U.S. 946 (1981), and Howell v. River Products Co., 379 N.W.2d 919 (Iowa 1986). In Howell, a mining company, which paid damages for trespass to an adjoining landowner after its mining operations encroached onto the adjoining property, recovered from the A/E upon whose faulty maps it had relied. In Miller, a contractor sued the City of Broken Arrow for additional costs incurred in attempting to install a sewer line. The contractor had been terminated by the owner on the A/E's recommendation when the former was unable to install the line using methods approved by the A/E. A substitute contractor adopted the methods proposed by the original contractor and completed the work. The trial court found that the A/E was primarily responsible for the wrongful termination of the original contractor, that the City of Broken Arrow owed damages to that contractor, and that the A/E would be required to pay sufficient funds to the City of Broken Arrow to make the payment by the City to the contractor.

In Zontelli v. City of Nashwauk, 373 N.W.2d 744 (Minn. 1985), a contractor successfully sued the City for damages suffered by the contractor resulting from unforeseen jobsite conditions which should have been, but were not, discovered and disclosed by the City before the contractor entered into the contract. The evidence showed that the major cause of the contractor's damages was the A/E's "substantial” underestimation of the quantity and quality of concrete-under-bituminous and unsuitable materials that had to be removed and replaced as part of a sewer construction project. The plans also failed to indicate that the street to be restored was a state highway, not a city street. In ruling upon the City's claim for indemnity against the A/E, the Supreme Court held the A/E responsible under an implied indemnity theory for almost all of the contractor's claimed extra costs because the A/E did not affirmatively prove that its breach of contract was not the cause of the extra costs. 373 N.W.2d at 756.

H. STATUTORY LIABILITY

The A/E’s standard of care may also be affected by statutes applicable to his or her services. Examples of such statutes include the American Disabilities Act, OSHA regulations, and state professional licensing laws.

1. The Americans With Disabilities Act.

Can an A/E who allegedly designs a building in violation of the accessibility requirements of the Americans with Disabilities Act ("ADA" 42 U.S.C. 12101-12213, 47 U.S.C. 225, 611 [1994]) be held liable for discrimination? Since the passage of the ADA in 1990, that question has elicited a range of contradictory rulings. 

Although A/Es are not specifically mentioned in the ADA, two provision of the statute have been used by the US Department of Justice (DOJ) and private plaintiffs in an attempt to hold A/Es liable for discrimination under Title III the ADA.

The first provision, Section 302(a), states: 

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation. 

42 U.S.C. 12182(a) (1994)).  This section applies to existing places of public accommodation, including restaurants, bars, retail stores, hotels, and movie theaters. 42 U.S.C. 12181(7)); 28 C.F.R. 36.104 (1998).  It requires that owners, lessees, lessors, and operators of places of public accommodation affirmatively act to, among other things, remove architectural barriers where such removals are "readily achievable." 42 U.S.C. 12182(b)(2)(A)(iv)). It does not apply to existing "commercial facilities" that are not places of public accommodation, such as office buildings,  factories, and storage facilities. "Commercial Facilities" include facilities that are intended for non-residential use and whose operations affect commerce. See 42 U.S.C. 12181(2)); 28 C.F.R. 36.104. 


Under the second section, section 303(a), by contrast, any newly constructed or altered facility, including both new places of public accommodation and all other new commercial facilities, must be designed and constructed to the higher standard of "readily accessible... and usable." The statute states:

As applied to public accommodations and commercial facilities, discrimination for the purposes of section 302(a) includes - 

(1) a failure to design and construct facilities... that are readily accessible to and usable by individuals with disabilities...

42 U.S.C. 12183(a). (Emphasis added).


To summarize, Section 302(a) explicitly states who may be liable under its provisions. The section is enforceable only against "any person who owns, leases (or leases to), or operates a place of public accommodation." Liability under section 303(a), however, is not delineated. Section 303(a) merely defines discrimination as a failure to design and construct facilities in a manner that is accessible and usable. This discrepancy is at the center of the debate surrounding architects' liability. See, "NOTE: IF YOU BUILD IT, CAN THEY SUE? ARCHITECTS’ LIABILITY UNDER TITLE III OF THE ADA," 68 Fordham L. Rev. 137 (1999).

The recent settlement of an Americans With Disabilities Act (ADA) lawsuit between one of the country’s largest A/Es and the US Department of Justice (DoJ) does little to answer the question whether design professionals, as well as others carrying out design and construction activities, are subject to direct lawsuits by DoJ and others for alleged violations of the ADA. Property owners, designers and contractors will continue to operate under a cloud of uncertainty until this question can be answered.

Background. In October, 1996 DoJ sued the A/E in Minnesota Federal District Court alleging that several large sports arenas designed by the A/E failed to provide people in wheelchairs with sightlines “comparable” to those enjoyed by other members of the public.  DoJ argued that design professionals can be sued under the ADA, on the theory that the statute defines discrimination as a failure to "design and construct" commercial facilities in compliance with the ADA. According to DoJ, the term "design and construct" should be read as "design or construct." The A/E moved to dismiss the case, arguing that the plain language of the statute clearly means that only those who both design and construct public accommodations -- i.e., the owners, operators, or lessors of such facilities -- can be subject to suit under the ADA. The American Institute of Architects and the Associated General Contractors filed briefs in support of The A/E’s position. The Building Owners and Managers Association International filed a brief supporting DoJ’s position. 



The  Minnesota  court, however, refused to dismiss the suit and said that architects could be liable if they are “involved in” both design and construction. United States v. Ellerbe Becket, Inc., 976 F. Supp. 1262, 1267 (D. Minn. 1997). The A/E and DoJ settled the case before any significant pretrial activity took place. Although DoJ had sought civil penalties and an injunction, the A/E simply agreed to design future public assembly projects to provide sightlines for wheelchair patrons which are “comparable” to those for members of the general public. The parties agreed to use certain anthropomorphic dimensions in determining comparability. 



Subsequent Decisions. Since the Ellerbe Becket decision and subsequent settlement, however, the Eighth Circuit has ruled that only a person who both designs and constructs a facility may be liable under Section 303(a) of the ADA, and the U.S. Supreme Court refused to hear DOJ’s appeal. United States v. Days Inns of America, Inc., 151 F.3d 822, 825 n.2 (8th Cir. 1998) cert. denied, 119 S. Ct. 1249 (1999).



Several other Federal District Courts have considered the issue in cases filed by DOJ and private plaintiffs, with mixed results. Cases agreeing with the A/E’s position include Paralyzed Veterans of Am. v. Ellerbe Becket Architects & Eng'rs, P.C., 945 F. Supp. 1, 2 (D.D.C. 1996), aff'd on other grounds sub nom. Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579 (D.C. Cir. 1997); United States v. Days Inns of Am., Inc., 22 F. Supp. 2d 612, 615-16 (E.D. Ky. 1998) (holding that section 303(a) is limited to owners, lessees, lessors, and operators); and United States v. Days Inns of Am., Inc. 8 Am. Disabilities Cas. (BNA) 491, 493 (E.D. Cal. Jan. 12, 1998).



Cases agreeing with DoJ's position include Johanson v. Huizenga Holdings Inc.. 963 F. Supp. 1175, 1178 (S.D. Fla. 1997) and United States v. Days Inns of Am., Inc., 997 F. Supp. 1080, 1083-84 (C.D. Ill. 1998) (holding that under section 303(a) either a designer or a constructor may be liable).



The Future. Until the issue is finally settled by statute or court decision, owners and design professionals -- as well as contractors -- should be reviewing their existing contracts to see what risk of ADA liability they are currently carrying. In addition, owners, designers and contractors should develop contract language for future projects which, to the extent legally permissible, shifts back to the appropriate parties the risk of an ADA lawsuit.


2. OSHA 
The Secretary of Labor for years has attempted to hold A/Es liable for enforcement of OSHA regulations, with mixed results. See Secretary of Labor v. Simpson, Gumpertz & Heger, Inc., ___ F.3d ____,  1993 U.S. App. LEXIS 21023 (1st Cir. 1993) (Aug. 20, 1993); Secretary of Labor v. Kulka Construction Management Corp., OSHRC Docket No. 88-1167, Aug. 28, 1992; Secretary of Labor v. CH2M Hill Central, Inc., OSHRC Docket No. 89-1712 (Aug. 25, 1993).

A recent case, CH2M Hill, Inc. v. Herman, 1999 WL 743605 (7th Cir. 1999), may be close to the last word on the subject unless the statute is amended. During a sewer construction project in Milwaukee, three men died in an explosion of methane gas which had accumulated in the tunnel in which they were working.  During the aftermath, OSHA issued a citation to the consulting engineering firm which, after the contractor noted methane gas in preconstruction testing, had prepared a contract modification requiring methane monitors and restricting the type of equipment which could be used in the tunnel.  Alleging that the contract modification was deficient, OSHA cited the engineer for willful violation of the construction standards that apply to employers “engaged in construction work.”  The engineer challenged the citation, arguing that it was not engaged in construction work but, instead, functioned primarily as a consulting firm providing “typical engineering services.”

The Court agreed with the engineer’s argument that the citation was improper, though it rejected the engineer’s argument that there should be a blanket exemption for design professionals for responsibility under OSHA for injuries to construction workers.  The test for determining whether a design professional is “engaged in construction work” is whether the design profession exercises substantial control over the work or the safety program at the site.  The inquiry in each case, therefore, is the scope of the responsibilities assumed by the design professional on the particular project.  In this case, the owner/engineer contract included a provision disclaiming the engineer’s responsibility for supervising the contractor’s work and for job-site safety.  Though the engineer drafted the contract modification, the owner was ultimately in control of the modification.  According to the Court, the engineer was not “engaged in construction work” for OSHA purposes because it did not contractually or actually assume responsibility for safety precautions.  The Court vacated the fine and the findings of violation.


3. State Licensing Laws.


As in all other states, Minnesota requires that architectural, engineering, and certain other design services be performed by or under the supervision of a licensed professional. Minn. Stat. §326.02, et seq. Section 326.03, subd. 1 establishes a statutory standard of care by requiring that “reasonable care… be given to compliance with applicable laws, ordinances, and building codes relating to design” in the preparation of design documents. The failure to comply with the licensing laws could be deemed negligence per se, since the licensing statutes were enacted expressly to “safeguard life, health, and property, and to promote the public welfare.” Minn. Stat. §326.02, subd. 1. See, generally, Alderman's Inc. V. Shanks, 536 N.W.2d 4, (Minn. 1995); Johnson v. Farmers and Merchants State Bank of Balaton, 320 N.W.2d 892, 897 (Minn. 1982).


Apart from standard of care issues, 
A/Es may not be able to recover payment for professional services rendered in states in which they are not licensed:


It is clear that the Supreme Court correctly found that the plaintiff [a New York architect] was practicing architecture in Florida without a license; however, it incorrectly determined that the plain​tiff was entitled to a recovery.  It is well settled that not being licensed to practice in a given field which requires licensure precludes recovery for the services performed, “either pursuant to contract or in quantum meruit.” [Citations omitted]

Gordon v. Adenbaum, 567 N.Y.S.2d 841 (A.D. 1991); accord O’Kon & Co., Inc. v. Reidel, 588 So. 2d 1025 (Fla. Dist. Ct. App. 1991) (architect could not use Florida’s mechanic’s lien statute to recover fees because not all members of firm working on Florida project were registered to practice in Florida); Ellers, Oakley, Chester & Rike, Inc. v. St. Louis Air Cargo Serv., Inc., 984 F.2d 1108, 1109-11 (10th Cir. 1993) (no claim for quantum meruit under Missouri law.

Depending upon the state, the licensing of individual A/Es may not be sufficient if the A/E firm is not itself licensed.  See, e.g., O’Kon, 588 So. 2d at 1029-30; Kansas City Community Ctr. v. Heritage Indus., Inc., 972 F.2d 185 (8th Cir. 1992) (design/build contract unenforce​able because contractor lacked engineering license; though licensed engineer placed seal on drawings, that engineer did not personally direct the design of the structures); Ellers, Oakley, 984 F.2d at 1111-12; Hospital Dev. Corp. v. Park Lane Land, 813 S.W.2d 904 (Mo. Ct. App. 1991); Haith & Co., Inc. v. Ellers, Oakley, Chester & Rike, Inc., 778 S.W.2d 417 (Mo. Ct. App. 1991) (an unlicensed engineering firm could not enforce contract even though project engineers licensed).


The A/E cannot always cure the lack of license by obtaining a license after contracting or after services have begun.  See, e.g., In re Branson Mall, Inc., 970 F.2d 456, 460 (8th Cir. 1992) (A/E not entitled to payment under Missouri law even for services performed after license obtained).


The A/E’s client must raise the lack-of-license issue in any litigation or arbitration, and its may lose the defense if it does not. Compare Davidson v. Hensen, __ P.2d ___, 1998 WL 22407 (Wash. 1998) (not having raised lack-of-license issue during arbitration, owner could not raise issue in response to A/E’s motion to confirm arbitration award), with Loving & Evans v. Blick, 204 P.2d 23 (Cal. 1949) (a contract with an unlicensed contractor is illegal and void, and “cannot be given legal vitality by the arbitration process”).  

In some states, the unlicensed A/E may even be required to disgorge payments already received.  See Kansas City Community Ctr., 972 F.2d at 190 (applying Missouri law); Ransburg v. Haase, 586 N.E.2d 1295 (Ill. Ct. App. 1992); but see Gallagher v. Leary, 674 A.2d 787 (Vt. 1996).

� The four Days Inns decisions resulted from a DOJ investigation of 28 newly-constructed Days Inns hotels in 17 states. See United States Department of Justice, Press Release, Justice Department Sues Days Inns Chain for Building Inaccessible Hotels, at 2 (Feb. 8, 1996) (visited Feb. 24, 1999) <http://www.usdoj.gov/crt/ foia/dius1.txt>. After entering into settlements with over 23 hotels, the DOJ filed suit against the remaining five hotels' individual owners, architects, and general contractors, as well as the franchisor and its parent company. See id. at 2; see also Days Inns of Am., Inc. v. Reno, 935 F. Supp. 874, 875-76 (W.D. Tex. 1996) (outlining the history of the Days Inns litigation). Four of the five Days Inns cases resulted in published decisions. See United States v. Days Inns of Am., Inc., 151 F.3d 822 (8th Cir. 1998), cert. denied, 119 S. Ct. 1249 (1999); United States v. Days Inns of Am., Inc., 22 F. Supp. 2d 612 (E.D. Ky. 1998); United States v. Days Inns of Am., Inc., 997 F. Supp. 1080 (C.D. Ill. 1998); United States v. Days Inns of Am., Inc., 8 Am. Disabilities Cas. (BNA) 491 (E.D. Cal. Jan. 12, 1998), appeal docketed, No. 98-15433 (9th Cir. Mar. 17, 1998).
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