THE RULES OF EVIDENCE – LEARN THEM, LOVE THEM, LIVE THEM
The Rules of Evidence are our roadmap.  In order to be able to get in what we need to get in and to keep out what we need to keep out, we have to become familiar with the Rules.  In Federal court, we will probably be expected to cite the Rule which supports our objection and in responding to an objection, cite the Rule, commentary or case interpretation of the Rule that supports the objection being overruled.  More and more, this is also becoming true in Alabama State Court.  Unless you are a prosecutor, gone are the days when you could just say “Res Gestae, Judge.”  

Carry a copy of the Rules with you when you go to trial.  There are pocket editions with annotations readily available. There are also “crutches” that have the wording to use when making or responding to an objection.  Gamble’s Alabama Rules of Evidence is one that I still carry when I go to Court.  As you do more and more trial work, you will find yourself still taking these to Court but relying on them less and less and relying more and more on your own knowledge and experience.

While it will not usually work to say, “Judge, that just doesn’t sound right!” as you become comfortable with the rules, that is precisely the feeling that you will have, it just doesn’t sound right.  Just be able to articulate that in terms of which Rule it violates.

ORGANIZATION OF THE RULES
The Rules of Evidence, both Federal and Alabama, can be divided into sections.  It is perhaps helpful to look at the Rules in terms of how they help, or in many instances, hinder, the introduction of the statement or item that you are trying to get the trier of fact to see or hear and consider.  You have to answer a series of questions about the particular piece of evidence.

Rules 401 and 402.  First, is it relevant?

But note there is a preliminary determination of relevance by the Court as gatekeeper under Rule 104.  The question here is: Does the item or testimony offered have any tendency to make some fact that is of consequence to the case being tried more or less probable than it would be without this item or testimony?
Rules 901 through 903.  Second, is it authentic?
Here the question is: Can the person offering the item of evidence show that it is what it purports to be.?

Rules 801 through 806.   Next, is it hearsay and if so, is it covered by an applicable exception?
Here, the consideration is threefold:  (1) Is it an out of Court “statement?” (2) Is it offered to prove the matter asserted in the “statement?” (3) Does it fall into one of the exceprtions that makes it “reliable” and therefore admissible even though it is hearsay?

Rules 1001 through 1008.     Next, is an original or a reliable duplicate?
Note that theses rules apply to writings or other data compliations, not testimony.  If the evidence is not an original or reliable duplicate, then the further inquiry is made as to whether there is admissible secondary evidence to prove the content of the writing.

Rules 403  through 412 (specific limits on relevant evidence), Rules 501 through 512A (privileges), 

and Rules 701 through 706 (opinion testimony)    

Finally, is the probative value of the item of evidence or testimony substantially outweighed by the danger of unfair prejudice or some other factors specifically identified in the Rules such that it should be excluded despite its relevance?  

It is most important here to note that there is a balancing that must be done.  If the evidence is relevant, it has probative value.  Therefore, there is a bias toward it coming in.  Only if the probative value is “substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence” will the relevant evidence be ruled inadmissible.  Also note that the prejudice required is “unfair” prejudice since almost all evidence will be prejudicial to the other side.
The other Rules deal with how certain information and testimony is to be handled procedurally.
Rules 601 through 615 deal with examination, cross-examination and impeachment of witnesses.  
Rule 201 deals with judicial notice. 
Rules 301 and 302 deal with legal presumptions.
Rules 103, 105 and 106 deal with procedures for dealing with evidentiary rulings by the Court.

*This organization deals with the Alabama Rules of Evidence.  However, the Federal Rules of Evidence follow the same numbering scheme and outline.  The Alabama Rules, which were adopted in 1996, were modeled after the Federal Rules and adopted the Federal Rules numbering system.  Many of the Alabama Rules follow the exact same wording as the Federal Rules.  In fact, when the Alabama Rules of Evidence were adopted, a conscious decision was made in some instances to change then-existing Alabama evidence law in order to conform state practice to the Federal Rules. The commentary to the Rules, both Federal and State, is also often cited as the intent of the drafters in choosing the particular wording of a Rule.  Therefore, in reading and using the Rules, it is important to become familiar with the commentary as well as the leading cases interpreting them. 
HEARSAY AND EXCEPTIONS TO EXCEPTIONS

Some of the Rules of Evidence which are the same in the Federal Rules and the Alabama Rules have some particular provisions that we must be aware of.  There are exceptions to exceptions and it can become quite convoluted when evaluating a specific piece of evidence that you are attempting to get in.
Let’s consider the following scenario.  A Plaintiff injured in a car wreck states at the time of the wreck that she is in severe pain.  She says this to the ambulance driver on the scene and also to a lay witness who is the first to come up to her vehicle. Later, well after the wreck but before she gets to Court, the Plaintiff tells her sister that she remembers being in severe pain at the time of the wreck.  She also tells the doctor who has been retained by her attorney, not to treat her, but to testify concerning the cause of her pain and her need for future medical treatment.  Clearly all of these statements are hearsay.  But, are any or all of them admissible under the Rules?

Rule 803 (Hearsay Exceptions, Availability of Declarant Immaterial) addresses these statements.  The first two exceptions are the same in the Federal Rule and the Alabama Rule.  They provide:
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:


(1) Present Sense Impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.


(2) Excited Utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

The commentary to the Federal Rule points out that these two exceptions overlap in many ways.  The most significant practical difference will lie in the time lapse allowable between event and statement. The underlying theory of Exception (1) is that substantial contemporaneity of event and statement negate the likelihood of deliberate or conscious misrepresentation. Moreover, if the witness is the declarant, he may be examined on the statement. If the witness is not the declarant, he may be examined as to the circumstances as an aid in evaluating the statement.  The theory of Exception (2) is simply that circumstances may produce a condition of excitement which temporarily stills the capacity of reflection and produces utterances free of conscious fabrication.  Spontaneity is the key factor in each instance, though arrived at by somewhat different routes. 
In our scenario, exceptions (1) and (2) would allow the statements about severe pain made at the time of the wreck to be admitted, regardless of to whom the statements were made, but would not allow the later statements to the sister and the retained expert to come in.

This is not, however, the end of the story!

The next listed exception under Rule 803 provides in section (3) as follows:

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

Of particular note here is the part of the rule that is not included as an exception, namely, “a statement  of memory or belief to prove the fact remembered or believed.”  The exclusion of "statements of memory or belief to prove the fact remembered or believed" is necessary to avoid the virtual destruction of the hearsay rule which would otherwise result from allowing state of mind, provable by a hearsay statement, to serve as the basis for an inference of the happening of the event which produced the state of mind.  The Federal Rules commentary refers to the following sources: Shepard v. United States, 290 U.S. 96, 54 S.Ct. 22, 78 L.Ed. 196 (1933); Maguire, The Hillmon Case--Thirty-three Years After, 38 Harv.L.Rev. 709, 719-731 (1925); Hinton, States of Mind and the Hearsay Rule, 1 U.Chi.L.Rev. 394, 421-423 (1934). 
This paragraph of the Alabama Rule is identical to the corresponding federal provision.  This is consistent with traditional Alabama law, under which this exception is limited to statements of mind expressed before the commission of the act as to which the state of mind is relevant. See McCord v. State, 220 Ala. 466, 126 So. 873 (1930). See also C. Gamble, McElroy's Alabama Evidence § 262.01 (4th ed. 1991).  Rule 803(3) is consistent with traditional Alabama hearsay law providing for the admission of statements that reflect a then existing physical or mental condition, including statements of one's own design, plan, intent, motive, emotion, etc. See Cook v. Latimer, 279 Ala. 294, 184 So.2d 807 (1966); C. Gamble, McElroy's Alabama Evidence § 262.01 (4th ed. 1991). 
The difficulty, at times, may be determining whether the offered evidence is the exception or the exception to the exception.  For instance, there is a line of authority in Alabama that allows the admission of a declarant’s own then existing pain or physical sensation, even if not given to a physician or health care provider.    Fidelity Serv. Ins. Co. v. Jones, 280 Ala. 195, 191 So.2d 20 (1966). See C. Gamble, McElroy's Alabama Evidence § 261.01 (4th ed. 1991).  However, a statement made outside Court that the declarant remembers being in severe pain at an earlier time is not admissible under this exception.


Rule 803(4) deals with out of court statements made for the purposes of medical diagnosis or treatment. The Federal Rule and the Alabama Rule are essentially the same and state that, “The following are not excluded by the hearsay rule, even though the declarant is available as a witness:
(4) Statements for Purposes of Medical Diagnosis or Treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.


Interestingly, the case law has further expanded this Rule to allow all statements serving reasonably as the basis of diagnosis or treatment, even though the statements were made not to a treating physician, but to a retained expert physician during a consultation held solely for the purpose of enabling the physician to testify.  Tidball v. Orkin Exterminating Co., 583 So.2d 239 (Ala.1991); C. Gamble, McElroy's Alabama Evidence § 261.01(3) (4th ed. 1991).

With this additional exception, and the case law accompanying it, then the statement made outside Court that the declarant remembers having been in severe pain at an earlier time made to the retained expert is probably admissible, but the statement to the sister is still excludable.
The bottom line is often, “if one exception doesn’t work, look for another one that will.”
ALABAMA RULES OF PRIVILEGE

Certain Rules of Evidence, of course, are not the same in the Federal Rules and the Alabama Rules.  Privilege rules, contained in Alabama Rules of Evidence 501 through 512A have no real counterparts in the Federal Rules.  The Federal Rule is very general and makes reference to the privileges existing at common law.  However, in federal civil actions, the rule makes it clear that State law privileges apply. 
Rule 501. General Rule

Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.


The Alabama Rules deal with specific privileges including Attorney-Client (Rule 502), Psychotherapist-Patient (Rule 503), Counselor-Client (Rule 503A), Husband-Wife (Rule 504), Communications to Clery (Rule 505), Political Vote (Rule 506), Trade Secrets (Rule 507), Secrets of State and Other Governmental Privileges (Rule 508) and Identity of Informer (Rule 509).  Each of these Rules follows an outline which first defines what matters are covered, then gives the general rule of the privilege, next states who may claim the privilege and finally states any exceptions to the privilege.

It is important to note that not all privileges are defined in these Rules of Evidence.  In fact, Alabama Rule 501, which starts with the premise that there is no privilege not to testify unless it has been specifically granted, provides that there are other souces of privilege such as the United States and Alabama Constitution, statutory law, or other rules promulgated by the Alabama Supreme Court.  A clear example of this last source of privilege is, for instance, the “work Product” privilege which is found not in the Rules of Evidence but in Rule 26(b)(3) of the Alabama Rules of Civil Procedure.  Other statutory privileges also exist, including motor vehicle accident reports (Section 32-7-12, Code of Alabama), hospital disciplinary action reports (Section 34-24-59(c)) and Victim Counselor- Victim (Section 15-23-42, Code of Alabama).
ELECTRONICALLY STORED EVIDENCE

One of the currently most interesting areas in evidence law involves electronic evidence.  As you know, significant change to the Federal Rules of Civil Procedure affecting the discovery and production of electronically stored evidence went into effect on December 1, 2006.   While these rules changes were to the Rules of Civil Procedure and not the Rules of Evidence, the rules changes and subsequent case law do affect the use of electronic evidence at trial.  Therefore, it is important for our purposes to note some of these changes.  These rules changes anticipate that one of the categories of items to be produced in discovery is electronically stored data.  We will all be dealing now on a regular basis with electronically stored data and evidence and how to get it in discovery, how to interpret it, how to introduce it at trial and what impact it might have on our case.
Let’s look at e-mail.  Most of us use e-mail on a regular basis.   More importantly, it is used by manufacturers, marketers, and insurance companies.  Certainly our clients use it to tell their friends and colleagues about their case and the insurance adjuster may use it to discuss the valuation of our case.  A couple of recent cases dealing with the admissibility of e-mail as evidence are therefore note-worthy.

In Lorraine v. Markel Am. Ins. Co., 2007 WL 1300739 (D. Md. May 4, 2007) there had been an arbitration award and both sides filed an action to enforce parts of the arbitration award. Both Parties offered copies of e-mails as parol evidence which were attached as exhibits to their respective Summary Judgments Motions.  The e-mails were not properly authenticated.  The federal magistrate dismissed both sides’ summary judgment motions without prejudice and with leave to allow resubmisssin with proper evidentiary support.  The Court observed that unauthenticated e-mails are a form of computer generated evidence that pose evidentiary issues.  The magistrate set forth the legal standards for admissibility and observed that “it can be expected that electronic evidence will constitute much, if not most, of the evidence used in future motions practice or at trial, [and] counsel should know how to get it right on the first try.”

The Magistrate set out the requirements for electronically stored information (ESI) to be admissible.  Not surprisingly, the analysis is the same as for other types of evidence.  His standards for admissibility of ESI is a good outline for the admissibility of any item of evidence presented.

Whether ESI is admissible into evidence is determined by a collection of evidence rules that present themselves like a series of hurdles to be cleared by the proponent of the evidence.  Failure to clear any of these evidentiary hurdles means that the evidence will not be admissible.   Whenever ESI is offered as evidence, either at trial or in summary judgment, the following evidence rules must be considered: (1) is the ESI relevant as determined by Rule 401  (does it have any tendency to make some fact that is of consequence to the litigation more or less probable than it otherwise would be); (2) if relevant under 401, is it authentic as required by Rule 901(a) (can the proponent show that the ESI is what it purports to be); (3) if the ESI is offered for its substantive truth, is it hearsay as defined by Rule 801, and if so, is it covered by an applicable exception (Rules 803, 804 and 807); (4) is the form of the ESI that is being offered as evidence an original or duplicate under the original writing rule, or if not, is there admissible secondary evidence to prove the content of the ESI (Rules 1001-1008); and (5) is the probative value of the ESI substantially outweighed by the danger of unfair prejudice or one of the other factors identified by Rule 403, such that it should be excluded despite its relevance.  

In another federal case, Disability Rights Council of Greater Wash. V. Wash. Metro Transit Auth., 2007 WL 1585452 (D.D.C. June 1, 2007), the plaintiff moved for an Order that the Defendant restore and search it’s backup tapes for discoverable information. The Plaintiff claimed that the discovery of the back-up tapes was necessary because the Defendant’s e-mail system was programmed to automatically delete all e-mails after 60 days.  This practice was not modified, even after the law suit, which had been pending for about three years, had been filed.  The Defendant argued that the requested Order would create undue burden and expense and that there was little reason to believe the backup tapes would produce relevant information.  The Court granted Plaintiff’s motion noting, “[T]he newly amended Federal Rules of Civil Procedure initially relieve a party from producing electronically stored information that is not reasonably accessible because of undue burden and cost, I am anything but certain that I should permit a party who has failed to preserve accessible information without cause to then complain about the inaccessibility of the only electronically stored information that remains.”  

SOME ALABAMA CASES OF INTEREST

Murphy v. Green, 794 So. 2d 325 (Ala. 2000)

In this case, Presbyterian Church trustees brought an action against the pastor and congregation clerk to obtain declaratory judgment on title to church property and to eject a civic group dedicated to southern heritage and the concept of secession (League of the South).  Part of the evidence that the Plaintiffs were allowed to introduce at trial, over objection, consisted of exhibits that had been obtained from the Internet WEB Sites of the League of the South and of the pastor, Murphy.  The exhibits discussed the League and Murphy’s allegiance to the League.  Testimony was provided about how each exhibit was obtained from the Internet.  The objections had been to relevancy.  The trial Court admitted these exhibits and the Alabama Supreme Court upheld the trial Court.    The Alabama Supreme Court held:

 FN7. Rule 401, Ala.R.Evid., reads:

“ ‘Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”

The trial court has considerable discretion over relevancy issues. Eason v. Comfort, 561 So.2d 1068, 1072 (Ala.1990). This Court will not reverse the trial court's ruling on a question of relevance unless it is plain that the court committed error, Harper v. Baptist Med. Ctr.-Princeton, 341 So.2d 133, 135 (Ala.1976), and thereby abused its discretion in admitting or denying the evidence. Ryan v. Acuff, 435 So.2d 1244, 1250 (Ala.1983).

Our review of the record and the exhibits indicates no abuse of discretion. The exhibits supported the appellees' position that the League does not espouse Christian principles and that the appellants were using church resources for non-Christian purposes. Green's testimony was necessary to describe each exhibit to the court before it was admitted into the record.

The Murphy case also had an interesting holding that reminds us to be careful in reviewing the evidence proffered before it is actually admitted.  The Defendants had argued on appeal that the trial Court erred by denying their post-judgment motion to exclude two exhibits that were inadvertently admitted into evidence.  According to the Defendants, the two exhibits contained additional pages that were not presented to Defendants’ counsel before the exhibits were admitted.  The Alabama Supremes said that this issue was not properly preserved for appeal.  They held:

The appellants argue that the trial court erred by denying their postjudgment motion to exclude two exhibits that they claim were inadvertently admitted into the record. According to the appellants, plaintiffs' exhibits 6 and 17 contain additional pages that the appellants say were not presented to their counsel before they were admitted at trial. The record contains no testimony regarding these extra documents.

     Because the appellants did not object to the exhibits at trial, they did not preserve this issue for appeal. Ex parte Williams, 571 So.2d 987, 989 (Ala.1990). In any event, it is the responsibility of the parties, through their counsel, to review the contents of exhibits before they are introduced. See, generally, Averett v. Averett, 255 Ala. 606, 610, 52 So.2d 371, 375 (1951) (stating that all parties, once in court, must, either themselves or through their attorneys, keep track of their case).

McIver v. Bondy’s Ford, 963 So.2d 136 (Ala.Civ.App. 2007)

In McIver, a dealership sued the buyer for breach of contract, conversion, negligence wantonness and fraud  after discovering that the vehicle he had traded in had water damage that was not reveled to them at the time of the trade-in.  The buyer counterclaimed for breach of contract and violation of the Alabama Litigaqtion Acountability Act.  The case was tried to a Judge and both compensatory and punitive damages were awarded to the dealer.  The buyer appealed.  One of the issues raised on appeal was whether the trial Court improperly considered whether the case had been settled before trial.

 In a prior appeal of the same case, the Court of Civil Appeals had reversed the trial Court’s granting of the dealership’s motion to enforce a settlement agreement.  While acknowledging that settlement negotiations are not admissible as evidence, the Court of Civil Apppeals found that the trial Court had not erred in this instance even though there was a discussion of the alleged settlement on the record. 

 During the trial, the following colloquy between the court and counsel for the parties occurred:

“THE COURT: Let me see, now, this is a case that went up; is that correct?

“MR. LEE [Counsel for Bondy's]: Yes, sir.

“MR. DECKER [Counsel for McIver]: Yes, sir. It has already been reversed once.

“THE COURT: And it was settled; is that right?

“MR. DECKER: Mr. Lee says it was settled. There is nothing other than Mr. Lee's statement that it was settled.

“MR. LEE: It was represented to the Court by [McIver's] previous counsel-

“THE COURT: Well, I think folks came in my office and talked about it. I was under the impression it was settled.

“MR. LEE: It was stated to you by myself, as well as Mr. Yarbrough [McIver's former counsel] that it was settled. I thereafter wrote Mr. Yarbrough a letter immediately upon leaving your office. It was not put on the record, Your Honor, but you were advised by an officer of the Court on each side of the case that the case had been settled.

“MR. DECKER: Well, since Mr. Yarbrough is not here, I cannot speak for him.

“THE COURT: I understand that.

“MR. DECKER: But that is not what the ... Alabama Court of [Civil] Appeals found.

“THE COURT: Well, the only thing they found was that [the settlement] wasn't enforceable. They didn't find whether or not, in fact, there was an agreement. Okay. Anything else, gentlemen?

“[Mr. Lee called the next witness]”

McIver's counsel did not object to any part of the foregoing exchange between the court and counsel. In his postjudgment motion, McIver complained that

“the Court acted improperly in considering the fact that this case was previously settled. The Court during the trial made reference to this alleged settlement. The case had previously been reversed based on the failure of [Bondy's] to document the alleged settlement. The Alabama Court of [Civil] Appeals agreed that this case had not been settled as alleged by [Bondy's]. It appears from the Court's ruling that McIver was punished for successfully appealing the Court's prior judgment which was not substantiated by the record.”

McIver did not request a hearing on his motion. On appeal, he asserts that the trial court ignored the evidence and sought to enforce the terms of the alleged settlement agreement.

. . . . McIver maintains that the judgment in the present case is “along similar lines as the [earlier] settlement [offer] proposed by [Bondy's].” According to the record, the proposed settlement was that McIver pay Bondy's $15,000. However, the judgment in favor of Bondy's in the present case assessed compensatory damages in the amount of $12,699.18.

 “This court is bound by the record in all cases.” Bowman v. Integrity Credit Corp., 507 So.2d 104, 106 (Ala.Civ.App.1987)(quoted in McIver I, 916 So.2d at 622). In contrast to Kaufman, we cannot infer from the record in the present case that the trial judge thought the previous settlement offer between these parties was “reasonable” or deduce that the judge was considering the settlement negotiations in any way. From all that appears, the judge was merely trying to recall the procedural history of the case and to restate the decision of the appellate court that reversed his judgment. To conclude otherwise would be pure speculation.

The McIver Court also reaffirmed the quality of the evidence that must be presented in order to award punitive damages.  While this is the standard of “clear and convincing” evidence to which we have become accustomed, it was clearly and convincingly re-iterated by the Court of Civil Appeals: 
When determining whether the burden of proof was met to award punitive damages, the standard of appellate review is whether there was “evidence of such quality and weight that a [reasonable and fair-minded fact-finder] could find by clear and convincing evidence [the fact sought to be proved].” Ex parte Norwood Hodges Motor Co., 680 So.2d 245, 249 (Ala.1996). Cf. KGS Steel, Inc. v. McInish, [Ms. 2040526, June 30, 2006] --- So.2d ----, ---- (Ala.Civ.App.2006)(Murdock, J. concurring in the result). See also Green v. Leatherwood, 727 So.2d 92 (Ala.Civ.App.1998) (holding that because the trial court, sitting without a jury, determined that the plaintiff had proved wantonness by clear and convincing evidence, the trial court was authorized to award punitive damages).



Davis v. Sterne, Agee and Leach, Inc., 2007 WL 80810 (Ala. January 12,2007)
Here a widow sued her two stepsons and the financial seervices company over the distribution of deceased husband’s IRA.  The trial Court had granted summary judgment for the defendants on all counts.  On appeal, one of the issues raised had to do with an affidavit executed by one of the agents at the financial services firm.  The agent, Daniel executed an affidavit which confirmed that she had a telephone conversation with the decedent after he had executed a Change of Beneficiary form and that in the conversation, the decedent related that he had in fact made the change and intended for his sons to be the beneficiaries.  The widow alleged that this affidavit which was submitted in support iof the Motion for Summary Judgement should be struck because the conversation it related was inadmissible hearsay.  

The Alabama Supreme Court held that the affidavit could be considered and that the matters related in the telephone conversation came within the exception of Rule 803(3) as a statement of the father’s then existing intent to make his sons his beneficiaries.  The court also addresss the difference in this and the “exception” to 803(3) for “statements of memory.”  The Court discussed this issue as follows:

 Daniel's affidavit contains the following pertinent testimony:

“When I called to wish [Mr. Davis] happy holidays, I also asked him about the December 2001 beneficiary change, to verify that he wanted his sons to be his beneficiaries. [Mr. Davis] confirmed that he did in fact want his sons to be the beneficiaries and had sent the form to me to effectuate the change.

“....

“.... [Mr. Davis] confirmed that he wanted his sons to be the beneficiaries of his IRA account as he had previously stated on a number of occasions.”

The above-quoted portion of Daniel's affidavit constitutes hearsay if it was offered to prove the truth of the matter asserted, i.e., to prove that Mr. Davis intended for his sons to be the beneficiaries of his IRA. Sterne Agee asserts that even if statements in the affidavit are hearsay, the statements are proper for consideration because they fall within the exception provided in Rule 803(3), Ala. R. Evid.

Rule 803(3), Ala. R. Evid., provides that “[a] statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as plan, intent, motive, design, mental feeling, pain and bodily health), but not including a statement of memory or belief to prove the facts remembered or believed” is not excluded by the hearsay rule. Sterne Agee asserts that the statements in Daniel's affidavit fall within this hearsay exception because the statements indicate Mr. Davis's then existing intent to make his sons the beneficiaries of his IRA. We agree.

The statements contained in Daniel's affidavit fall within the hearsay exception set forth in Rule 803(3), Ala. R. Evid., because even though Mr. Davis made the statement to Daniel after the COB form had been delivered to Stern Agee, the statement is not about what Mr. Davis remembered, but a statement of his then existing intent for his sons to be the beneficiaries of his IRA. Therefore, Davis's argument that the trial court's consideration of Daniels's statement in her affidavit was improper based on hearsay grounds is meritless.

Interestingly, this was the holding on this issue and the Affidavit was allowed as support for the summary judgment motion even though the Plaintiff argued that the affidavit by Daniel directly contradicted her deposition testimony. 

Pitts v. Jim Walter Resources, Inc., 2007 WL 1300705 (Ala. Civ. App. May 4, 2007)

 In Pitts, the Alabama Court of Civil Appeals addresses the interplay between the Statue of Frauds and the introduction of evidence at trial relating to the subject matter of the contract.  Two bothers who were  landmen sued the property owner for breach of contract and fraud related to title work they had done on the property.  The case was tried to a jury. At the close of the Plaintiif’s case, the Court granted Judgment as a matter of law to the ZDefendant on one part of one brother’s claim.  The Court also refused to give a jury charge on punative damages because clear and convincing evidence had not been submitted on the frau claim.  The jury returned a verdict for both brothers and awarded them $21,000.00 on their breach of contract claim.

On appeal, one of the issues was a pre-trial ruling by the trial Court that “to the extent that [the brothers] are making a claim for a percentage interest in future mineral royalties [or] minerals in the ground,” their claims were barred by the Statute of Frauds because their contract with JWR was not in writing.  At trial, the brothers made an offer to prove, through the testimony of JWR's accountant and certain documentary evidence, that after JWR had entered into a contract in February 1997 to pay the brothers a bonus equal to 4% of the value of the property, JWR received royalties, from November 1998 through the date of trial, totaling $711,323.35 from the gas wells on the property. JWR objected, stating that an oral agreement as to future royalty interests in mineral rights could not be shown without violating the Statute of Frauds. JWR also objected to the offered documentary evidence on the ground that it was hearsay and that it had not been authenticated. The trial court sustained the objection, ruling that the proposed evidence was barred by the Statute of Frauds. 
In addressing this issue on appeal, the Alabama Court of Civil Appeals held that the evidence proffered did not violate the Statute of Frauds because it was being offered as a measuring stick for the value of the property, not to prove the promise to pay future royalties which would come under the Statute of Frauds.  The Court addressed this issue thusly:
. . . there is, presumably, a market for the real property at issue in this case. Accordingly, the proper way to establish the value of the property is to prove, through a competent witness, its fair market value-one component of which would undoubtedly be its revenue-generating potential.

We hold that the evidence that was the subject of Ronald's offer of proof did not violate the Statute of Frauds. Although the fair market value of real property is “ ‘the criterion by which actual damages for its destruction or loss may be fixed,’ ” Lary v. Gardener, 908 So.2d 955, 960 (Ala.Civ.App.2005) (quoting Southern Express Co. v. Owens, 146 Ala. 412, 426, 41 So. 752, 755 (1906)), we cannot hold that evidence concerning the revenue generated by the property at issue in this case was irrelevant. Consequently, we conclude that the trial court erred in excluding the evidence. We express no opinion as to whether the evidence that Ronald attempted to introduce would be subject to objections based on hearsay or lack of authentication.

. . . The trial court erroneously excluded relevant evidence relating to the value of the property that was the yardstick for the consideration expressed in the parties' contract. The trial court's evidentiary rulings injuriously affected Ronald's substantial right to have the jury apprised of the full measure of damages on his breach-of-contract claim. Rule 45, Ala. R.App. P. Therefore, Ronald is entitled to a new trial.

Of course, one of the other lessons from Pitts is that you should make good use of offers of proof.  Be sure your record is clear as to what you are proffering and go ahead and address the evidentiary issues concerning the proffer.  You must also, of course, insist that the Court rule on your proffer and that he rue specifically.

Birge v. State, 2007 WL 1519003 (Ala. Crim. App. May 25, 2007) 
This is a criminal case, but has a couple of interesting points of evidence law that might prove instructive even in our civil practice.  The concept of “chain of custody” is just as applicable in civil case.  Often we are faced with introducing toxicological, serological or other evidence involving testing of human tissues or of substances.  Engineering testing of products are also an area where chain of custody considerations are important in civil cases.  In fact, in analyzing the issues in Birge, the Alabama Court of Criminal Appeals relied heavily on and quoted extensively from an Alabama Supreme Court civil case, Green v. Alabama Power Co., 597 So.2d 1325 (Ala. 1992).

In Birge, the Court had to decide whether the chain of custody evidence was sufficient with regard to biological samples.  The classic distinction between a “weak link” and a “missing link” was discussed. Ultimately, the Court of Criminal Appeals found that there was not sufficient testimony to prove the chain of custody and that there was a missing link.  The Court specifically instructs us as follows:

As in Green, the case before us presents missing links from the chain of custody for evidence that was crucial to prove the State's case. Although the State contends that the chain it presented has only weak, not missing, links, that argument is not persuasive. The record before us contains no testimony identifying anyone who handled the evidence after it was placed in the refrigerator. Thus, not only does the record lack the necessary testimony about the receipt, disposition, and safeguarding by those who handled the evidence, it lacks the very identification of those individuals who came into contact with it after Dr. Pless gave it to Etame. Importantly, there is no testimony from the analyst who received the evidence indicating what evidence was received, when it was received, or that it was received in a sealed package that appeared not to have been tampered with. There is simply no evidence to prove who handled the samples extracted by Dr. Pless from Cecil's body, that those samples were safeguarded before they were analyzed, or that the samples were, in fact, the ones removed from Cecil's body. Contrary to the State's assertions at oral argument, the fact that Dr. Pless had general knowledge of the procedures used at the AIT lab could not satisfy the requirements of Ex parte Holton that the State identify the links and provide testimony about the receipt, disposition, and safeguarding of the evidence. Nothing in Alabama caselaw permits such speculative and generalized testimony to satisfy the requirements to prove the chain of custody. Nor can this Court engage in conjecture to fill in large gaps in the State's inadequate chain of custody.
. . .  Based on our review of Alabama law and of the evidence presented in this case, we must conclude that the State failed to satisfy its burden to prove a sufficient chain of custody for the samples extracted from Cecil's body and that the trial court erred when it admitted the toxicology report and permitted Dr. Pless to testify from that report. As a result of the error, highly prejudicial evidence-the very crux of the State's case against Birge-was erroneously admitted over Birge's repeated objections. We do not reverse a capital-murder conviction lightly. However, on the record before us, we have no alternative but to reverse Birge's capital-murder conviction and remand the cause for a new trial.
