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Statutory Provisions on Damages in the Alabama Code

Section 6-11-1
Damages assessed by factfinder to be itemized; future damages not to be reduced to present value.

In any civil action based upon tort and any action for personal injury based upon breach of warranty, except actions for wrongful death pursuant to Sections 6-5-391 and 6-5-410, the damages assessed by the factfinder shall be itemized as follows:

(1) Past damages.

(2) Future damages.

(3) Punitive damages.

The factfinder shall not reduce any future damages to present value. Where the court determines that any one or more of the above categories is not recoverable in the action, those categories shall be omitted from the itemization.

(Acts 1987, No. 87-183, p. 245, §1.)
* The portion in italics has, of course, been found to be unconstitutional along with the requirement that the future damages be paid out over time which was codified at 6-11-3, 6-11-4 and 6-11-5. The sentence in § 6-11-1 providing that "The factfinder shall not reduce any future damages to present value," all of § 6-11-3, and consequently, all of this section, since it has no operative effect apart from § 6-11-3, and all of § 6-11-5 violate Art. 1, §§ 11 and 13 of the Const., when a jury has been demanded, and as applied to this case.  Clark v. Container Corp. of America, Inc., 589 So.2d 184 (Ala.1991).

Section 6-11-2
Definitions.

For purposes of this article, the following definitions shall apply:

(1) PAST DAMAGES. Damages and losses suffered or incurred prior to the date of judgment.

(2) FUTURE DAMAGES. Damages and losses reasonably anticipated to be suffered or incurred following the date of judgment.

As used herein, the terms "plaintiff" and "defendant" shall include the singular and the plural.

(Acts 1987, No. 87-183, p. 245, §2.)
Section 6-11-6
Damages not affected.

Nothing in this article shall be construed to alter or affect the nature, elements, form, or amount of damages recoverable in any action.

(Acts 1987, No. 87-183, p. 245, §6.)
Section 6-11-7
Prior rights not affected.

This article shall not affect the rights of any person if such rights accrued prior to June 11, 1987.

(Acts 1987, No. 87-183, p. 245, §8.)
Section 6-11-20
Punitive damages not to be awarded other than where clear and convincing evidence proven; definitions.

(a) Punitive damages may not be awarded in any civil action, except civil actions for wrongful death pursuant to Sections 6-5-391 and 6-5-410, other than in a tort action where it is proven by clear and convincing evidence that the defendant consciously or deliberately engaged in oppression, fraud, wantonness, or malice with regard to the plaintiff. Nothing contained in this article is to be construed as creating any claim for punitive damages which is not now present under the law of the State of Alabama.

(b) As used in this article, the following definitions shall apply:

(1) FRAUD. An intentional misrepresentation, deceit, or concealment of a material fact the concealing party had a duty to disclose, which was gross, oppressive, or malicious and committed with the intention on the part of the defendant of thereby depriving a person or entity of property or legal rights or otherwise causing injury.

(2) MALICE. The intentional doing of a wrongful act without just cause or excuse, either:

a. With an intent to injure the person or property of another person or entity, or

b. Under such circumstances that the law will imply an evil intent.

(3) WANTONNESS. Conduct which is carried on with a reckless or conscious disregard of the rights or safety of others.

(4) CLEAR AND CONVINCING EVIDENCE. Evidence that, when weighed against evidence in opposition, will produce in the mind of the trier of fact a firm conviction as to each essential element of the claim and a high probability as to the correctness of the conclusion. Proof by clear and convincing evidence requires a level of proof greater than a preponderance of the evidence or the substantial weight of the evidence, but less than beyond a reasonable doubt.

(5) OPPRESSION. Subjecting a person to cruel and unjust hardship in conscious disregard of that person's rights.

(Acts 1987, No. 87-185, p. 251, §1.)
Section 6-11-21
Punitive damages not to exceed certain limits.

 (a) Except as provided in subsections (b), (d), and (j), in all civil actions where an entitlement to punitive damages shall have been established under applicable laws, no award of punitive damages shall exceed three times the compensatory damages of the party claiming punitive damages or five hundred thousand dollars ($500,000), whichever is greater. 

(b) Except as provided in subsections (d) and (j), in all civil actions where entitlement to punitive damages shall have been established under applicable law against a defendant who is a small business, no award of punitive damages shall exceed fifty thousand dollars ($50,000) or 10 percent of the business' net worth, whichever is greater. 

(c) "Small business" for purposes of this section means a business having a net worth of two million dollars ($2,000,000) or less at the time of the occurrence made the basis of the suit. 

(d) Except as provided in subsection (j), in all civil actions for physical injury wherein entitlement to punitive damages shall have been established under applicable laws, no award of punitive damages shall exceed three times the compensatory damages of the party claiming punitive damages or one million five hundred thousand dollars ($1,500,000), whichever is greater. 

(e) Except as provided in Section 6-11-27, no defendant shall be liable for any punitive damages unless that defendant has been expressly found by the trier of fact to have engaged in conduct, as defined in Section 6-11-20, warranting punitive damages, and such defendant shall be liable only for punitive damages commensurate with that defendant's own conduct. 

(f) As to all the fixed sums for punitive damage limitations set out herein in subsections (a), (b), and (d), those sums shall be adjusted as of January 1, 2003, and as of January 1 at three-year intervals thereafter, at an annual rate in accordance with the Consumer Price Index rate. 

(g) The jury may neither be instructed nor informed as to the provisions of this section. 

(h) This section shall not apply to class actions. 

(i) Nothing herein shall be construed as creating a right to an award of punitive damages or to limit the duty of the court, or the appellate courts, to scrutinize all punitive damage awards, ensure that all punitive damage awards comply with applicable procedural, evidentiary, and constitutional requirements, and to order remittitur where appropriate. 

(j) This section shall not apply to actions for wrongful death or for intentional infliction of physical injury. 

(k) "Physical injury" for purposes of this section, means actual injury to the body of the claimant proximately caused by the act complained of and does not include physical symptoms of the mental anguish or emotional distress for which recovery is sought when such symptoms are caused by, rather than the cause of, the pain, distress, or other mental suffering. 

(l) No portion of a punitive damage award shall be allocated to the state or any agency or department of the state. 

(Acts 1987, No. 87-185, p. 251, § 2;  Act 99-358, p. 563, § 1.) 

HISTORY 

The 1999 amendment, effective June 7, 1999, rewrote this section. 

Code Commissioner's Notes 

Section 2 of Act 99-358, 1999 Regular Session, which amended this section, provides:   "Nothing contained in this act shall be construed to allow the award of damages in excess of amounts authorized by Section 11-93-1, et seq., Code of Alabama 1975;  nor shall any provision of this act supersede or amend in any way the provisions of Section 6-11-26, Code of Alabama 1975."   Section 4 of Act 99-358, 1999 Regular Session, which amended this section, provides:  "This act shall apply to all actions commenced more than 60 days after the effective date of this act."   Act 99-358 became effective on June 7, 1999. 

Section 6-11-22
Grounds for mistrial if limitations mentioned in presence of jury

Argument or mention, in the presence of the jury, of the classifications or limitations established in Section 6-11-21 is not permissible and shall be ground for a mistrial.

(Acts 1987, No. 87-185, p. 251, §3.)
Section 6-11-23
No presumption of correctness; court to conduct hearings; admissible relevant evidence; trial court to independently reassess award of punitive damages.

(a) No presumption of correctness shall apply as to the amount of punitive damages awarded by the trier of the fact.

(b) In all cases wherein a verdict for punitive damages is awarded, the trial court shall, upon motion of any party, either conduct hearings or receive additional evidence, or both, concerning the amount of punitive damages. Any relevant evidence, including but not limited to the economic impact of the verdict on the defendant or the plaintiff, the amount of compensatory damages awarded, whether or not the defendant has been guilty of the same or similar acts in the past, the nature and the extent of any effort the defendant made to remedy the wrong and the opportunity or lack of opportunity the plaintiff gave the defendant to remedy the wrong complained of shall be admissible; however, such information shall not be subject to discovery, unless otherwise discoverable, until after a verdict for punitive damages has been rendered. After such post verdict hearing the trial court shall independently (without any presumption that the award of punitive damages is correct) reassess the nature, extent, and economic impact of such an award of punitive damages, and reduce or increase the award if appropriate in light of all the evidence.

(Acts 1987, No. 87-185, p. 251, §4.)
Italicized section (a) and parenthetical in (b) is unconstitutional as violative of Ala. Const., Art. III, §§ 42 and 43.  Armstrong v. Roger's Outdoor Sports, Inc., 581 So.2d 414 (Ala.1991), rehearing denied.
Section 6-11-24
No presumption of correctness to apply to damages on appeal.

(a) On appeal, no presumption of correctness shall apply to the amount of punitive damages awarded.

(b) The appellate court shall independently reassess the nature, extent and economic impact of such an award and reduce or increase the award if appropriate in light of all the evidence.

(Acts 1987, No. 87-185, p. 251, §5.)
Italicized section (a) is unconstitutional as violative of Ala. Const., Art. III, §§ 42 and 43.  Armstrong v. Roger's Outdoor Sports, Inc., 581 So.2d 414 (Ala.1991), rehearing denied.

Section 6-11-25
Ability of court to set aside damages not limited.

Nothing in this article is intended to limit the ability of a trial or appellate court to set aside or reverse an award of punitive damages, or to order a new trial.

(Acts 1987, No. 87-185, p. 251, §6.)
Section 6-11-26
No punitive damages awarded against state or agency thereof.

Punitive damages may not be awarded against the State of Alabama or any county or municipality thereof, or any agency thereof, except any entity covered under the Medical Liability Act now codified as Section 6-5-480 et seq., or any acts amendatory thereto.

(Acts 1987, No. 87-185, p. 251, §7.)
Section 6-11-27
Principal, master, etc., not liable for punitive damages for conduct of agent, servant, etc.; exceptions.

(a) A principal, employer, or other master shall not be liable for punitive damages for intentional wrongful conduct or conduct involving malice based upon acts or omissions of an agent, employee, or servant of said principal, employer, or master unless the principal, employer, or master either: (i) knew or should have known of the unfitness of the agent, employee, or servant, and employed him or continued to employ him, or used his services without proper instruction with a disregard of the rights or safety of others; or (ii) authorized the wrongful conduct; or (iii) ratified the wrongful conduct; or unless the acts of the agent, servant or employee were calculated to or did benefit the principal, employer or other master, except where the plaintiff knowingly participated with the agent, servant, or employee to commit fraud or wrongful conduct with full knowledge of the import of his act.

(b) Nothing contained in this section shall be construed to prevent recovery of punitive damages against a retail vendor of alcoholic beverages arising out of the acts of its agents, servants, or employees acting within the line and scope of their employment.

(Acts 1987, No. 87-185, p. 251, §8.)
Section 6-11-28
No cause of action created.

Nothing contained in this article shall be construed to grant or create a cause of action or right to recover punitive damages.

(Acts 1987, No. 87-185, p. 251, §9.)
Section 6-11-29
Wrongful death actions not affected.

This article shall not pertain to or affect any civil actions for wrongful death pursuant to Sections 6-5-391 and 6-5-410, as amended.

(Acts 1987, No. 87-185, p. 251, §10.)
Section 6-11-30
Effective date.

This article shall not affect the rights of any person if such rights accrued prior to June 11, 1987.

(Acts 1987, No. 87-185, p. 251, §12.)
STATUTORY PROVISIONS PERTAINING TO JUDGMENTS

· Article 1 General Provisions. 

· Section 6-9-1 Executions on judgments; forms thereof. 

· Section 6-9-2 Right of surety paying judgment or execution. 

· Article 2 Issuance of Executions. 

· Section 6-9-20 Who may issue. 

· Section 6-9-21 When execution to issue — Generally. 

· Section 6-9-22 When execution to issue — Prior to time prescribed. 

· Section 6-9-23 When execution to issue — Fraudulent disposal or removal of property by defendant. 

· Section 6-9-24 Alias writs. 

· Section 6-9-25 Execution by coroner or special coroner. 

· Section 6-9-26 Certification of total court costs and fees to accompany execution. 

· Section 6-9-27 Execution against plaintiff for costs. 

· Article 3 Property Subject to Execution. 

· Section 6-9-40 Real and personal property; equity of redemption therein. 

· Section 6-9-41 Growing or ungathered crops. 

· Article 4 Lien of Execution. 

· Section 6-9-60 When writ of execution becomes lien. 

· Section 6-9-61 Destruction of lien upon execution of bond for appeal, etc. 

· Section 6-9-62 Levy of execution after defendant's death. 

· Section 6-9-63 Execution where defendant dead. 

· Article 5 Levy, Sale and Return. 

· Division 1 General Provisions. 

· Section 6-9-80 Time for execution and return. 

· Section 6-9-81 Indemnity bond. 

· Section 6-9-82 Notice where levy on real estate. 

· Section 6-9-83 Levy on property of principal first if execution against sureties. 

· Section 6-9-84 Charging of subjected property sold by debtor. 

· Section 6-9-85 Levy and sale on undivided interest in property. 

· Section 6-9-86 Sale of levied property — Time and place; continuances. 

· Section 6-9-87 Sale of levied property — Notice. 

· Section 6-9-88 Sale of levied property — Perishable goods and chattels — Generally. 

· Section 6-9-89 Sale of levied property — Perishable goods and chattels — Strawberries. 

· Section 6-9-90 Sale of levied property — Rights of debtor — Designation of property to be sold first. 

· Section 6-9-91 Sale of levied property — Rights of debtor — Substitution of other property. 

· Section 6-9-92 Sale of levied property — Notice to plaintiff of money made. 

· Section 6-9-93 Sale of levied property — Payment to debtor. 

· Section 6-9-94 Death of party after execution issued. 

· Section 6-9-95 Levying officer to provide sustenance for unsold livestock. 

· Section 6-9-96 Return — Unexecuted writ. 

· Section 6-9-97 Return — Sheriff of another county. 

· Section 6-9-98 Endorsements on execution writs — Time and order of receipt. 

· Section 6-9-99 Endorsements on execution writs — Description of property levied and date thereof. 

· Section 6-9-100 Endorsements on execution writs — Description of land sold and price. 

· Section 6-9-101 Endorsements on execution writs — Amount of money collected; receipt for defendant. 

· Division 2 Venditioni Exponas. 

· Section 6-9-120 Return showing goods levied on unsold; issuance of writ; form of writ. 

· Section 6-9-121 Death of levying officer prior to sale; proceedings if property not delivered by representatives of deceased officer. 

· Division 3 Conveyance. 

· Section 6-9-140 Conveyance of title by sale under judicial process. 

· Section 6-9-141 Written note or memorandum unnecessary. 

· Section 6-9-142 Caveat emptor; when officer personally bound. 

· Section 6-9-143 Liability of purchaser for not complying with terms of sale; form of action against purchaser. 

· Section 6-9-144 Purchaser owner of stock, etc., sold. 

· Section 6-9-145 Enforcement of covenants running with land. 

· Section 6-9-146 Void or irregular mortgage foreclosure. 

· Section 6-9-147 Setting aside of sales by courts. 

· Section 6-9-148 When debtor bound by void sale. 

· Section 6-9-149 Execution and delivery of deed to real estate sold by sheriff. 

· Section 6-9-150 Conveyance by sheriff of lands sold by predecessor. 

· Article 6 Forthcoming Bonds. 

· Section 6-9-160 Restoration of property levied on to debtor upon executing bond; execution on forfeiture of bond; exception. 

· Section 6-9-161 Tendering value of restored property by bond obligors where same dead or destroyed. 

· Article 7 Satisying or Setting Aside of Judgments. 

· Section 6-9-180 Jury trial on issues of fact. 

· Article 8 Revival of Judgments. 

· Section 6-9-190 Revival barred after 20 years. 

· Section 6-9-191 Judgment presumed satisfied 10 years after entry or execution. 

· Section 6-9-192 Revival of judgment of district or circuit court when execution did not issue. 

· Section 6-9-193 Issuance of execution in favor of personal representative or successor without revival. 

· Section 6-9-194 Revival in favor of personal representative. 

· Section 6-9-195 Execution in favor of surviving plaintiffs. 

· Section 6-9-196 Transfer of judgment; right of assignee thereof to have execution; action or reviver thereon. 

· Article 9 Registration of Judgments. 

· Section 6-9-210 Certificate of clerk or register to be filed with probate judge; registration and indexing by probate judge. 

· Section 6-9-211 Judgment constitutes lien on property of defendant. 

· Section 6-9-212 Failure of probate judge to register or index. 

· Article 10 Uniform Enforcement of Foreign Judgments Act. 

· Section 6-9-230 Short title. 

· Section 6-9-231 "Foreign judgment" defined. 

· Section 6-9-232 (Effective until January 1, 1998.) Filing judgment with clerk of circuit court; effect of judgment. 

· Section 6-9-232 (Effective January 1, 1998.) Filing judgment with clerk of circuit court; effect of judgment. 

· Section 6-9-233 Filing requirements; notice of filing; when execution may issue. 

· Section 6-9-234 Stay of enforcement of foreign judgment. 

· Section 6-9-235 Fees. 

· Section 6-9-236 Right of action to enforce judgment unimpaired. 

· Section 6-9-237 Recording of judgment in probate office. 

· Section 6-9-238 Construction of article. 

STATUTORY JUROR CHALLENGES FOR CAUSE

Section 12-16-150
Challenges of jurors for cause - Grounds generally.

It is good ground for challenge of a juror by either party: 

(1) That the person has not been a resident householder or freeholderof the county for the last preceding six months. 

(2) That he is not a citizen of Alabama. 

(3) That he has been indicted within the last 12 months for felonyor an offense of the same character as that with which the defendant is charged. 

(4) That he is connected by consanguinity within the ninth degree,or by affinity within the fifth degree, computed according to the rules ofthe civil law, either with the defendant or with the prosecutor or the person alleged to be injured. 

(5) That he has been convicted of a felony. 

(6) That he has an interest in the conviction or acquittal of thedefendant or has made any promise or given any assurance that he will convictor acquit the defendant. 

(7) That he has a fixed opinion as to the guilt or innocence ofthe defendant which would bias his verdict. 

(8) That he is under 19 years of age. 

(9) That he is of unsound mind. 

(10) That he is a witness for the other party. 

(11) That the juror, in any civil case, is plaintiff or defendantin a case which stands for trial during the week he is challenged or is relatedby consanguinity within the ninth degree or by affinity within the fifth degree,computed according to the rules of the civil law, to any attorney in the caseto be tried or is a partner in business with any party to such case. 

(12) That the juror, in any civil case, is an officer, employee or stockholder of or, in case of a mutual company, is the holder of a policy of insurance with an insurance company indemnifying any party to the case against liability in whole or in part or holding a subrogation claim to any portion of the proceeds of the claim sued on or being otherwise financially interested in the result of the case. 

(Code 1852, §§628, 631; Code 1867, §§4180,4193; Code 1876, §§4881, 4884; Code 1886, §4331; Code 1896,§5016; Code 1907, §7276; Code 1923, §8610; Code 1940, T. 30,§55; Acts 1955, No. 260, p. 605; Acts 1981, No. 81-97, p. 115.)
NOTE: Common law challenges for cause are recognized by the courts in addition to the statutory grounds.  CSX Transp., Inc. v. Dansby, 659 So.2d 35 (Ala.1995), rehearing denied.

RECENT CASES ON DAMAGES

New Plan Realty Trust vs. Morgan, 2000AL 0043217 <http:www.versuslaw.com>, No. 1981944 (Ala. 12/29/2000).


Plaintiff was awarded $100,000 in compensatory damages and $100,000 in punitive damages when the Defendant Management Company removed and disposed of her personal belongings before the termination of the lease.  The compensatory award was left intact, even though it included compensation for mental anguish.  The Alabama Supreme Court did not require a showing of insult or contumely because the Defense Counsel did not object to the jury instruction on mental anguish.  The pattern jury charge on mental anguish (31.84) was given.  There had been evidence presented that the value of the personal property was $46,679.  There had also been evidence presented that the Plaintiff had sought medical treatment because she was so distraught at the loss of her belongings.


The Court also reviewed the punitive award in light of Sections 6-11-20 and 6-11-27.  The trial court had done a thorough analysis of the punitive award under Gore, Green Oil and Hammond. The trial Court had specifically found “[the Defendant’s] conduct is highly reprehensible with no redeeming reason or excuse.”  The Alabama Supreme Court left the punitive award intact. The Court was apparently particularly unimpressed with the Defendant’s cover–up of its conduct.  The removal and disposal was found to be intentional, malicious or oppressive.  Upper management also was found to have “ratified” the conduct by joining the apartment  manager in disavowing knowledge of the disposal.

Grantham vs. Vanderzyl, 2001AL0000345 <http:www.versuslaw.com>, No. 1002265 (Ala, 05/11/2001).


The Defendant orthopedic surgeon was performing a procedure on a patient’s leg.  The Plaintiff was an operating room nurse.  At some point during the operation, the procedure was not going smoothly because the foot pedal being used by the doctor to operate the instruments was not working properly.  The doctor admitted to using profanity and remarking that the Plaintiff did not have the proper training.  When she stooped to adjust the foot pedal, the Defendant doctor took one of the surgical drapes containing the patent’s blood and surgical refuse and threw it at the Plaintiff nurse.  The Defendant insisted that it was an accident, but he conceeded in his deposition that he saw the blood and fluids on Grantham’s face and responded “I don’t give a damn.”


The Plaintiff sued for assault and battery, tort of outrage, negligence and wantonness.  Among other damage claims, she sought damages for lost income and fear of contracting a communicable disease.  The trial court entered a “final judgment” for the Defendant on these two damage claims.  The trial court purported to make the judgment final under Rule 54(b) Ala.R.Civ.P.


The Alabama Supreme Court dismissed the appeal as to the damages claims, finding that the Order did not completely dispose of or fully adjudicate at least one claim.   The Court said “Damages are only one portion of a claim to vindicate a legal right, even though the damages claimed may consist of several elements. (citation omitted). An order is not final if it permits a Party to return to court and prove more damages or if it leaves open the question of additional recovery”.


The Alabama Supreme Court went on to deal with the trial court’s judgment for the Defendant on the Tort of Outrage claim.  The Court found that the conduct of the good doctor did not rise to the level of the tort of outrage.  Generalized fears and apprehensions do not rise to the level of the extreme, severe emotional distress required to support a claim for outrage.  The Court went on to say that the mere fear of contracting a disease, without actual exposure to the disease, cannot be sufficient to cause the level of emotional distress necessary for the tort of outrage.


Note the Woodall dissent that found that the Plaintiff could be reasonably expected to suffer severe emotional distress when she was told by the infectious disease superviere at the hospital to consider herself HIV positive and to adapt her lifestyle accordingly.  Woodall would have let outrage go to the jury.

Omni Insurance Company vs. Foreman, 2001AL0000335, <http:www.versuslaw.com>, No. 100148 (Ala, 05/11/2001). 


This is an underinsured motorist case.  The Plaintiff had settled with the third party tort-feasor for less the policy limits.  The UIM carrier, who is the Defendant here, had advance notice of the settlement and consented to it.  The Plaintiff then filed her UIM suit and sought both compensatory and punitive damages under a wantonness theory.  The third party driver, 17 years old at the time, had a blood alcohol level of .06 and pleaded guilty to DUI.

The jury awarded $60,000 in compensatry damages and $60,000 in punitive damages. 


The issues on appeal were: 1) whether punitive daages could be recovered under an underinsured motorist policy and 2) whether the Plaintiff had fofeited any claim for UIM coverage when she accepted a settlement for less than the policy limits of the tort-feasor.


The Alabama Supreme Court first addressed the issue of the settlement with the tort=feasor.  It found that the Plaintiff had not forfeited her right to recover any damages to which she might be entitled that are in excess of the tort-feasor’s limits of coverage. The additional damages collected, however, might have to be reduced by the difference in the amount accepted in settlement and the tort-feasor’s policy limits.In so holding, the Court reaffirmed the position of the Court of Civil Appeals in State Farm Mutual Automobile Insurance Company vs. Scott, 707 So.2d 238 (Ala.Civ.App. 1997).    


On the issue of whether UIM coverage extends to punitive damages, the Alabama Supreme Court held that punitive damages are available.  The Court looked to the plain language of the statute and to the prior ruling by the Eleventh Circuit which had found that Alabama’s UIM ststute permits the recovery of punitive damages. Lavender vs. State Farm Mut. Auto. Ins. Co., 828 F.2d 1517 (11th Cir. 1987).   While this was a unanimous (7-0) decision, the Court did invite the legislature to re-write the statute as has been done in Tennessee.

Wholesale Motors, Inc. vs. Williams, 2001 Ala.LEXIS 223, No. 1991827 (Ala. 6/15/2001).


The Plaintiff purchased a used automobile and was told that it had 50,000 miles on it.  This representation was made in several documents that were presented to Plaintiff at the closing of the sale.  After he began to have problems with the vehicle, he was given documentation that showed the vehicle had over 120,000 miles.  The Plaintiff asked for the Defendant dealer to to replace the vehicle and it refused.  The Plaintiff then sued the dealer for fraud.  The trial court denied the Defendant’s Motion for Judgment as a Matter of Law.  The jury awarded $1,457 in compensatory damages (plaintiff had traded in his older car and received a credit of this amount toward the purchase price of $4,995) and $75,000 in punitive damages.  The trial court denied Defendant’s Remitittur and Motion for New Trial .


The Alabama Supreme Court upheld the denial of JML.  It found that the Plaintiff had submitted substantial evidence from which the jury could reasonably infer that the Defendant dealer misrepresented the mileage and that the Plaintiff relied on that misrepresentation.


The Court, however, found that the punitive damages should be reduced to $20,000.  While the evidence appeared to be “clear and convincing” and showed that the misrepresentation was “gross”, the award of punitive damages was found to be excessive.  The Court applied its own analysis of the amount of punitives under the “guideposts” set out in Gore, Green Oil and Hammond.


Note that this opinion drew three dissents on the issue of the remitittur. Most notably, Chief Justice Moore argued that any reduction invaded the sound discretion of the jury and should only be overturned for an abuse of that discretion.

Dynasty Housing, Inc. vs. McCollum and Howze, 2001 Ala.Civ.App. 316, No. 2000288 (Ala.Civ.App. 6/22/2001).


The Plaintiffs sued the Defendant mobile home dealer, the mobile home manufacturer and others for breach of  warranties, negligent or wanton repair and revocation of acceptance.  The Defendants moved to compel arbitration (big surprise) and the case was sent to arbitration.  The Plaintiffs and the manufacturer entered into a pro tanto settlement for $20,000 before the arbitration proceedings.  At the arbitration proceedings, the arbitrators entered the following order: “Majority of arbitrators find for the plaintiffs on the issue of negligence and taking into account all sums previously recovered, award plaintiffs the sum of $25,000.”

The Defendants moved the trial court for a set-off of the $20,000 that had bben paid pro tanto.  The pro tanto agreement had been placed into evidence at the arbitration.,  The Alabama Court of Civil Appeals therefore ruled that the Defendants were not entitled to a set-off.

The Court noted that under Morris vs. Laster, 2001 Ala.LEXIS 103, (Ms. 1990386, Ala. 2001), our Supreme Court has set out that the Defendant has a choice of either informing the jury of the settlement or choosing  a post judgment set-off performed by the trial court.  The option rests with the Defendant.  Therefore, in arbitration, as in court, the election must be made and you are then stuck with it.

Acceptance Insurance Company vs. Brown, 2001AL0000508<http:www.versuslaw.com>, No. 1991938 and 1992026 (Ala, 05/20/2001).


The Plaintiffs were store owners who were sued as a result of an altercation with a person that they thought was a burglar.  The “burglar” was shot by one of the owners. The Plaintiffs in this case sued their general liability carrier, Acceptance, for a declaratory judgment alleging that the insurer had breached its duty to defend them.  Ultimately, the “burglar” recovered a judgment against the store owners for $30,000 in compensatory and $20,000 in punitive damages.  The store owners then amended their complaint against their insurer, seeking indemnity as well as compensatory and punitive damages.  The three counts were: 1)breach of contract for failure to defend, 2)breach of contract for failure to  indemnify, and 3)bad faith for failure to defend.


The jury returned a verdict on all three counts.  The award was $20,000 compensatory  on Count 1, $50,000 compensatory on Count 2 and, on Count 3 (bad faith) $200,000 compensatory and $1.2 million punitive.  The trial court entered a judgment consistent with this except the $20,000 on Count 1 was eliminated as it had been agreed that those damages would be subsumed in the Count 3 compensatory damages.  Upon Motion for Remitittur, the trial court reduced the damages to $30,000 on count 2 and a total compensatory on counts 1 and 3 of  $75,000.  The court also reduced the punitive damages on count 3 to $300,000.


The Alabama Supreme Court found that contractual liability is a prerequisite to liability for bad faith.  The Court found that there was substantial evidence to support the jury’s finding that the refusal to provisde a defense was not “fairly debatable.”  The Defendant also argued, however, that the trial court did not sufficiently reduce either the compensatory or the punitive awards.  The Supreme Court reviewed the evidence on compensatory damages and noted,” Our independent review of the record indicates that none of the figures used by the trial court, Acceptance, or Gloria Brown is supported by the record.”  While the compensatory award had included mental anguish, there was “scarce evidence” of the mental anguish.  The Supreme Court then came up with its own figure of $21,000 for mental anguish and $9,000 for attorney’s fees paid by Brown (figures nt suggested by either party or found by the trial court).  Thus the total compensatory damages was reduced to $30,00 on counts 1 and 3.   


The punitive damages award was at least treated more consistently with other cases.  The Court made a de novo review, citing Cooper Industries, Inc. vs. Leatherman Tool Group, Inc, ____ U.S. ___, 121 S.Ct. 1678 (2001).  The trial court should have further reduced the punitives and the Csupreme Court did just that, reducing them to $180,000.  The Plaintiff was given 21 days to accept the remitittur to the total sum of $240,000.  

The damages had gone from had gone from $1.45 million to $405,000 to $240,000.

The Cadle Company vs. Ferguson, 2001 Ala.Lexis 257, No. 1991326, 1991327, 1991399, and 1991400 (Ala. 7/9/2001).  


This is an action involving the purchase of promissory notes from an insolvent bank.The plaintiff purchaser, Cadle, sued the Defendant President of a company which had made notes at the defunct bank. The total damages sought at trial was $$235,837.63 in principal and $404,481.59 in interest.  The Defendant claimed that the notes were all paid and that, in any case, he was not perasonally liable for them.  The jury awarded  a verdict against the defendant for $100,000. 


The Plaintiff moved for JML, asserting that the undisputed evidence was that there was an outstanding principal balance  of $238,873.63 that had not been paid.  The Defendant also filed a post trial  motion, asserting that the verdict was in consistent with the evidence.  Both Parties alleged that there was no evidence presented which could support a verdict of $100,000.  Both Motions were denied by the trial court.


The Alabama Supreme Court reviewed the evidence and determined that the amounts due were hotly contested at trial, but that there was no evidence that would support the $100,000 damage figure.  Since “the jury verdict cannot be justified upon any reasonable hypothesis presented by the evidence,” the verdict had to be set aside and a new trial ordered.

OPINIONS OF THE GENERAL COUNSEL

ALABAMA STATE BAR

Opinion Number: 90-48

Lawyer properly interplead disputed trust funds into court to allow adjudication of clients' and third-party creditors' rights to said funds


QUESTION: 
"As per our phone conversation of June 5, 1990, I write this letter to you requesting some guidance pursuant to a dispute between my clients and the clients' health care provider. In the case of Mary and John Doe vs. Mr. Smith, et al. case no. CV-1212 & SC-12-12 settlement was agreed to by all parties for the sum of $17,000.00. Of this sum, $5,047.00 had been assigned by the clients to Chiropractors, P.C., in Anytown, Alabama. This assignment was sent to us by the chiropractor's office when we wrote the chiropractor's office requesing their records for exhibit purposes. 

At the time the settlement proceeds cleared our trust account, we were prepared to disburse funds, and at that time our client, John Doe disallowed us from sending the assigned benefits, $5,047.00 to Chiropractors, P.C. on behalf of he and his daughter, Mary. 

Of course, to not send the proceeds would put us in violation of what purports to be a valid contractual assignment between the Does and Chiropractors, P.C. Additionally, to pay the monies to Chiropractors, P.C. against our client's wishes would also put us at tremendous odds with our client, as well. 

Therefore, an interpleader has been prepared wherein the law firm is named as the plaintiff and the clients and chiropractor's office are defendants, wherein we are requesting the circuit court through declaratory judgment to declare where the money should be paid and relinquishing us of responsibility for said proceeds. 

Please advise if this is the suitable course to follow, and if interpleader is not the suitable course, please recommend that procedure we should follow to resolve this dispute." 

ANSWER: 

In our opinion, an interpleader action wherein the disputed funds are paid into court and both parties claiming an interest in the funds are required to appear before the court is an appropriate and ethical response to the dilemma posed. 

Disciplinary Rule 7-102(A)(7) provides that a lawyer may not counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent and Disciplinary Rule 7-102(A)(1) provides that a lawyer shall take no action on behalf of his client when he knows or when it is obvious that such action would serve merely to harass or maliciously injure another. In the present fact situation, your client authorized you to assign certain sums to a firm of chiropractors in order to obtain from those chiropractors records to be used in connection with the client's litigation. Upon settlement, the client revoked, ex parte, that agreement in effect attempting to perpetrate a fraud upon the chiropractor. In our opinion, you were justified in not assisting the client in that action by paying the disputed funds over to him and have taken appropriate action by interpleading the funds into the circuit court, where he may establish his right to the money in question and assert any defenses or counterclaims that might affect the chiropractors' claim. 

AWJ/vf

6/15/90 

Opinion Number: 96-03

Law firm may represent multiple plaintiffs against same defendant if different plaintiffs' interests are not adverse to or compete with one another


QUESTION: This letter constitutes a request for an expedited opinion with respect to the question of whether or not I and other lawyers have a conflict of interest arising out of our participation in two separate lawsuits. In the Circuit Court of Any County, Alabama, in a case styled Doe v. Roe, et al., civil action number CV-1212, we represent a class of pharmacy owners in a lawsuit filed pursuant to Alabama's antitrust statute, §6-5-60 Alabama Code 1975, against numerous pharmaceutical manufacturers. In Doe we allege that the pharmaceutical manufacturers have conspired in a price discrimination scheme to charge favored purchasers of pharmaceuticals lower than market rates while the same defendants charge the owners of independent pharmacies artificially and agreed upon high rates. 

Other lawyers and I have also recently filed a petition to intervene and a complaint in intervention in Smith v. Acme Laboratories, et al., civil action number CV-3434 pending in the Circuit Court of Some County, Alabama. 

In the Smith case a class of indirect purchasers or consumers has been certified as a class composed of Alabama residents as well as residents of the District of Columbia and the States of Kansas, Maine, Michigan, Minnesota, Mississippi, New Mexico and Wisconsin. In Doe no class certification has yet been entered. 

In the Smith case the lawyers for the original plaintiff and plaintiff class oppose our intervention on the grounds that we have a conflict of interest. We believe that no conflict exists for the following reasons: 1. The defendants are the largest pharmaceutical manufacturers in the world. Between them they have more assets and a greater wealth than most of the countries of Europe combined. This is not a situation where there is a limited fund for recovery. The two classes may be competing for the same funds but the funds are unlimited. As you can see from the attached complaint and motion for class certification and order in the Smith case, individual claims of $50,000 or more are excluded by definition from the class. There is simply no possibility that these two classes, that is the class in Doe and Smith, will ever be competing for a limited pool of money. 2. Under Alabama's antitrust statutory scheme the damages sought in both cases are statutory and therefore are defined or fixed by statute. It is not a situation where unlimited damages would be sought by competing classes. 3. The wrongful conduct complained of in both actions is the concerted effort by the defendants to fix the prices of drugs charged to retail pharmacies and to the customers of those pharmacies. There is no allegation in either case that the retail pharmacies have violated Alabama law. The wrongful conduct complained of in both cases is that of the defendants. This wrongful conduct has affected both classes of plaintiffs. The fact that the pharmacies may in some instances have passed on the artificially inflated prices to the indirect purchasers or the consumers is not a violation of Alabama law and is not the subject of either complaint. With respect to the liability of the defendants, then, the necessary proof is identical in these cases. Accordingly we could have no conflict if that is the complaint of the plaintiffs' lawyers in Smith. 

Any claim by the plaintiffs' lawyers in the Smith case that we have a conflict of interest due to our representation of the plaintiffs' class in Doe could only be raised after there had been a certification of the plaintiffs' class in Doe. No certification has been made by Judge Goodnite. Even if we admitted the possibility of such a conflict, it could not conceivably arise until there was a certification in Doe. * * * We do not believe that we have a conflict of interest between these two plaintiff classes. Judge Jones, the judge in the Smith case, will be deciding sometime in the near future whether we have a conflict or not. We would like as prompt a ruling as we possibly can get from your office as to whether or not any conflict exists." 

* * * 

ANSWER: You do not presently have a conflict of interest under the circumstances described in your letter. 

DISCUSSION: This situation is covered by Rule 1.7{b) , which states: 

"Rule 1.7 Conflict of Interest: General Rule 

* * * 

(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer's responsibilities to another client or to a third person, or by the lawyer's own interests, unless: (1) The lawyer reasonably believes the representation will not be adversely affected; and (2) The client consents after consultation. When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved." 

Ordinarily a lawyer may not represent two plaintiffs in separate actions against the same defendant if the lawyer knows or has reason to believe there will be insufficient insurance or assets to satisfy both potential claims. However, if both plaintiffs consent to the representation after full disclosure then the conflict is obviated. 

In the circumstances you have described, there do not appear to be any issue conflicts between the two plaintiff classes you seek to represent. In Doe, you represent Alabama pharmacy owners and in Smith, you will be representing consumers who have purchased drugs in the past. Both groups contend that the defendant took illegal steps and measures to inflate the prices of their products to those in the distribution and end-user positions. As for whether both plaintiff classes will be competing for the same assets to satisfy their claims, there is no indication, at this point, that the defendants' resources are so limited as to generate that type of conflict for you. If future discovery reveals that situation, then the conflict issue would have to be addressed again. Rule 1.7(b), of course, gives you the option of seeking consent from your class clients. In that case the risk of any adverse effect created by the multiple representation is eliminated. 

Opinion Number: 88-28

Contact with opposing party's expert is permitted.


QUESTION: 

"I would like to know whether or not I may ethically secretly approach the treating physician of an individual when I know that the injured individual is represented by an attorney, and while the cause of that individual's injuries is the subject of pending litigation in which I represent the adversary of the injured individual." 

ANSWER: 

You may ethically approach, and obtain a statement from, the treating physician of an individual when you know that the injured individual is represented by an attorney, while the cause of that individual's injuries is subject to pending litigation and while you represent an adversary of the injured individual. 

DISCUSSION: 

The Disciplinary Commission of the Alabama State Bar has previously held in ethics opinion RO-87-74 that there is no ethical impropriety in an attorney for a defendant interviewing prospective witnesses for the plaintiff, be they expert witnesses or otherwise and that there is no ethical impropriety in the attorney for the plaintiff interviewing prospective witnesses for the defendant, be they expert witnesses or otherwise. The Commission further held that an attorney interviewing such witnesses should practice no fraud or deceit and should not misrepresent the capacity in which he is acting. In reaching this determination the Disciplinary Commission relied upon Canon 39 of the old Canons of Professional Ethics and Responsibility of the American Bar Association which provided as follows, to-wit: 

"If the ascertainment of truth requires that a lawyer should seek information from one connected with or reputed to be biased in favor of an adverse party, he is not thereby deterred from seeking to ascertain the truth from such person in the interest of his client." 

The Disciplinary Commission further based its holding on ABA Formal Opinion 117, rendered in 1934 and ABA Formal Opinion 127, issued in 1935. With these long established precedents, we hold that you may secretly approach the treating physician under the circumstances outlined in your request, subject to the admonition to refrain from fraud or deceit and to otherwise comport yourself in accord with the Code of Professional Responsibility. 

Opinion Number: 88-34 

Lawyer may contact employee of opposing party without notice or permission of opposing counsel if employee (1) can't bind adverse party by his or her testimony; (2) is not executive officers/managers of adverse party; or, (3) is not actually tortfeasor for whose conduct the adverse party could be held liable.


QUESTION: 

"Our firm represents a plaintiff who has a tort claim against a corporation. Certain employees of the defendant witnessed the incident and possess facts which we need to know in order to properly prepare our client's case. The defendant, of course, has the advantage of immediate and informal access to these witnesses. 

Our question is whether there is any ethical prohibition forbidding us to directly contact and interview these witnesses? Is the opinion altered if the contact is initiated (1) before suit is filed and (2) after suit is filed and counsel has appeared for the defendant corporation?" 

ANSWER: 

The Disciplinary Commission has addressed this question previously and has, in opinions RO-84-160, RO-86-125, and RO-88-27, among others, established certain guidelines in this area. Specifically, you may directly contact and interview certain employee witnesses of the defendant. without the necessity of obtaining permission from the defendant or giving notice to the defendant's attorney. You may not interview, without notice and permission, witnesses who are in a position to bind the defendant (RO-84-160, citing ABA Informal Opinions 1377 and 1410). The Disciplinary Commission has stated in RO-88-27, when discussing the permissibility of obtaining information from the employee of a corporate defendant that the attorney need not "... obtain the consent of counsel for the corporation and/or the officer by whom the prospective witness is employed. However, we further note that in reaching this conclusion we have accepted the premise that the employee who is to be interviewed is not an agent of the corporation and is not in a position to act in a binding capacity for the corporate defendant." 

Further such contact may be initiated without reference to whether suit has been filed or is merely anticipated. It is noted that in Opinion RO-86-125 the Commission addressed the issue of direct contact not only with a potential witness but also with a prospective non-represented defendant. 

DISCUSSION: 

You have stated in your request for opinion that the employees you wish to interview are "low level" employees who do not fall into any of the three following categories, to-wit: employees who are executive officers of the adverse party; employees who, by virtue of the terms of their employment or position, could bind the adverse party by their testimony; or, witnesses who are actually the tort feasors and for whose conduct the adverse party could be held liable. Given the number of opinions on this subject cited above, and the limitations indicated in your request, your contact with the prospective witnesses would be permissible and would entail no ethical prohibitions other than those noted. 

Opinion Number: 92-17 

(1) Non-refundable retainers discussed (2) In abiding by client's decision regarding settlement, lawyer may participate in confidential settlement even though there may be possibility of adverse consequences on third parties or the public


QUESTION: "I read something not to long ago which I cannot now put my hands on. It had to do with attorney's accepting a 'non-refundable retainer fee' in, for example, a divorce case. I believe I recently read somewhere that a non-refundable retainer fee was not allowed under the Alabama Rules of Professional Responsibility. I would appreciate your referring me directly to any opinion or memo issued by your office to that effect. I tried to find this provision in the rules, but I was not able to put my hands on it immediately. If these are strictly outlawed by the Bar Association, I would appreciate your getting me a copy of whatever it is that outlaws such a practice. Secondly, I would like to ask you about an event which recently happened to us in the course of settling a fraud case. Our firm was representing a young lady against a prominent Alabama statewide bank. The case was being settled for a certain sum. The Defendant required that my client enter into a confidentiality agreement which essentially provided that she would not disclose the amount or any of the terms of the settlement itself; however, she was not prohibited from discussing the facts of the case with anyone. However, the Defendants' lawyers went a step further and required our law firm separately from the client to agree not to disclose anything having to do with the case, including but not limited to the facts, terms of the settlement, amount of settlement, etc. We were also required to agree not to disclose any of the information in this case to any publication, newspaper, journal, etc. 

I have grave concerns about the ability of a Defendant and a defense law firm imposing on a Plaintiff's law firm certain restrictions as a condition of settlements. I can easily see how this type of weapon can be used by the defense bar to create a potential conflict of interest between the Plaintiff's existing counsel and the Plaintiff herself due to the fact that it is not necessarily in our best interest to settle the case according to the terms imposed upon the law firm alone by defense counsel, whereas it may be in the client's best interest. It seems amazing that, in this case, the Plaintiff is not prohibited from discussing the facts of this case, yet the Plaintiff's lawyers are prohibited from such discussion or communications. In an effort to get this case resolved and to prevent any possible conflict with the client, our firm went ahead and agreed to the terms which were being imposed on us by the Defendants. However, before this situation arises again, I would appreciate your advising us on the following points: 1. Does a confidentiality agreement imposed on the Plaintiff's attorneys, which are more restrictive than the confidentiality provisions imposed on the Plaintiff himself, a violation of the Rules of Professional Responsibility in that they present a potential conflict of interest between the Plaintiff and his attorneys? 2. Can a Defendant impose a confidentiality requirement on Plaintiff's Counsel in that the Plaintiff's counsel is not a party to the suit and is not receiving any consideration from the Defendant for any confidentiality agreement? 3. Are any bonds of limitations placed on such confidentiality agreements by the Rules of Professional Responsibility? If so, what are they? 

I would appreciate your giving us the benefit of your wisdom and insight into these many and complex issues raised by the confidentiality agreements to which Plaintiffs and their lawyers are being 'bound and gagged' and the effect of Professional Responsibility Rules on them." 

ANSWER QUESTION ONE: 

The Disciplinary Commission has, on a number of occasions, considered the question of non-refundable retainers and has consistently held that there must be some connection between the attorney's fee and the legal services rendered. 

ANSWER QUESTION TWO: The Alabama Rules of Professional Conduct require that a lawyer must abide by a client's decision to accept an offer of settlement in a matter and to defer to the client regarding third parties who might be adversely affected. Consequently, a lawyer may participate in a confidential settlement even though there may be a possibility of adverse consequences on third parties or the public. The Disciplinary Commission recognizes, however, that there may be circumstances where confidential settlements conceal information that might prevent health and safety consequences for the public. Such circumstances clearly demonstrate the need for a revised approach to confidential settlements either by statute, court rule, or by a rule of professional conduct. DISCUSSION QUESTION ONE: With regard to non-refundable legal fees, the beginning principle is that the client has the absolute right to terminate the services of his or her lawyer, with or without cause, and to retain another lawyer of their choice. This right would be substantially limited if the client was required to pay the full amount of the agreed on fee without the services being performed. In Gaines, Gaines and Gaines v. Hare, Wynn, 554 So.2d 445 (Ala. Civ. App. 1989), the Alabama Court of Civil Appeals stated: 

"The rule in Alabama is that an attorney discharged without cause or otherwise prevented from full performance, is entitled to be reasonably compensated only for services rendered before such discharge. Mall v. Gunter, 157 Ala. 375, 47 So.2d 144 (1908)." 

The Court also points out that when a client discharges a lawyer, the discharge ordinarily does not constitute a breach of contract even with a contract of employment which provides for the payment of a contingent fee and that part performance of a contract, prior to being discharged, entitles one to recover on quantum meruit for those services rendered. 

Additionally, Rule 1.16(d) of the Rules of Professional Conduct provides: 

"Rule 1.16 Declining or Terminating Representation 

* * * 

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not been earned. The lawyer may retain papers relating to the client to the extent permitted by other law." 

Based on the above, it is the view of the Disciplinary Commission, that no retainer should be non-refundable to the extent that it exceeds a reasonable fee. That is to say, that there should be some nexus between the fee charged and the services performed by the lawyer. For factors for determining the reasonableness of the fee, see Peebles v. Miley, 439 So.2d 137 (Ala. 1983) and Rule 1.5(a) of the Alabama Rules of Professional Conduct. 

The Disciplinary Commission applied the above rule to contingent fee contracts in RO-91-05 holding that a client, after entering into a contingent contract, may discharge the lawyer and the lawyer then being entitled to compensation only on a quantum meruit basis. It must be said, however, that a contingent fee client cannot wait until a favorable settlement offer has been received to discharge the lawyer. In that situation, the lawyer can recover on the contract if the discharge was without cause. See Kaushiva v. Mutter, 454 A.2d 1373 (D.C. App. 1983), cert. denied 464 U.S. 820, 104 S.Ct. 83 (1983). 

DISCUSSION QUESTION TWO: While the Alabama Rules of Professional Conduct do not specifically address the ethical propriety of a lawyer participating in the formation of a confidential settlement they, nevertheless, may be interpreted in a manner making such conduct permissible. Rule 1.2 of the Rules of Professional Conduct specifically states in sub-paragraph (a) that "a lawyer shall abide by a client's decision whether to accept an offer of settlement of a matter" and in the Comment to that rule, that a lawyer should defer to the client regarding "concern for third parties who might be adversely affected". Thus, a fair reading of this rule requires the lawyer to abide by a client's decision to enter into a confidential settlement agreement even if that agreement has potential to harm third parties or the public. This theme is carried forward in the Comment to Rule 4.4, "Responsibility to a client requires a lawyer to subordinate the interest of others to those of his client", but with the caveat that, "that responsibility does not imply that a lawyer may disregard the rights of third persons." While Rule 4.4 does recognize the rights of third persons, it does not make the lawyer morally autonomous to the extent that he or she could disregard the desires of his client to enter into a confidential settlement even though that settlement might shield the public from adverse health and safety information. Although Rule 2.1 provides that a lawyer in rendering advice may refer to other considerations such as moral and social considerations, there is nothing in the rules that requires the client to follow this advice. Thus, the lawyer is left with the obligation to abide by a client's decision to accept an offer of settlement as clearly provided in Rule 1.2. (See Anne-Therese Bechamps, Sealed out-of-Court Settlements: When Does the Public Have a Right to Know? 66 Notre Dame L, Rev. 117 (1990)). With regard to the specific questions listed in your request, it is the Commission's view that it is not a violation of the Rules of Professional Conduct for a confidential settlement agreement to impose more restrictions on plaintiff's lawyers than the plaintiff. Since the lawyer must abide by the client's decision in this matter, in accordance with Rule 1.2(a), there would be no conflict between the lawyer and his client in such a settlement. Moreover, if there is a conflict in such a situation, it is no more than the conflict inherent in any lawyer/client relationship where a fee is negotiated/charged. With regard to the second specific question, it is the view of the Disciplinary Commission that a defendant or defendant's counsel may require confidentiality as a condition of settlement, even though counsel is technically not a party to the suit. With regard to question three, the current Rules of Professional Conduct place no limitations on the formation of confidential settlements by lawyers. In reaching the above conclusion, the Disciplinary Commission is not unmindful of the ongoing efforts in state legislatures, Congress and the courts to fashion a solution that would fairly balance the privacy and property rights of the litigants and the safety and public health concerns of the public. (See e.g., Andrew Blum, Protective Order Battle Continues, Nat'l L.J., January 11, 1993 at 1 and Bob Gibbins, Secrecy versus Safety, Restoring the Balance, A.B.A.J., December 1991 at 74). 

11/17/92 revised 1/6/93 

Opinion Number: 98-02 

Third party auditing of lawyer's billings - confidentiality problems and interference with representation.
RO-98-02 

QUESTION: 

The Office of General Counsel has received numerous opinion requests from attorneys who represent insureds pursuant to an employment agreement whereby the attorney is paid by the insured’s insurance carrier. Some insurance companies have begun to submit to the attorney billing guidelines and litigation management guidebooks which place certain restrictions on discovery, the use of experts and other third party vendors. The billing guidelines also restrict the lawyers who will be allowed to work on the files and require pre-approval of time spent on research, travel and the taking and summarization of depositions. Some insurance companies also require the attorneys they employ to submit their bills to a third party billing review company for their review and approval. The bills obviously contain descriptions of work done on behalf of the insureds. In most instances, the insureds have not been consulted and have not approved the use of the billing guidelines and litigation management guidebook or the billing review process. The inquiry presented is whether there is any ethical impropriety in following these procedures which some insurance companies are attempting to impose. 

ANSWER: 

It is the opinion of the Disciplinary Commission of the Alabama State Bar that a lawyer should not permit an insurance company, which pays the lawyer to render legal services to its insured, to interfere with the lawyer’s independence of professional judgment in rendering such legal services, through the acceptance of litigation management guidelines which have that effect. It is further the opinion of the Commission that a lawyer should not permit the disclosure of information relating to the representation to a third party, such as a billing auditor, if there is a possibility that waiver of confidentiality, the attorney-client privilege or the work product privilege would occur. The Disciplinary Commission expresses no opinion as to whether an attorney may ethically seek the consent of the insured to disclosure since this turns on the legal question of whether such disclosure results in waiver of client confidentiality. However, the Commission cautions attorneys to err on the side of non-disclosure if, in the exercise of the attorney’s best professional judgment, there is a reasonable possibility that waiver would result. In other words, if an attorney has any reasonable basis to believe that disclosure could result in waiver of client confidentiality, then the attorney should decline to make such disclosure. 

DISCUSSION: 

The Disciplinary Commission of the Alabama State Bar has addressed the conflict of interest issues raised by dual representation of the insurer and the insured in several earlier opinions. In one of those, RO-87-146, the Commission concluded as follows: 

"Although you were retained to represent the insured by the insurance company and are paid by the company, your fiduciary duty of loyalty to the insured is the same as if he had directly engaged your services himself. See, RO-84-122; Nationwide Mutual Insurance Company v. Smith, 280 Ala. 343, 194 So.2d 505 (1966) and Outboard Marine Corporation v. Liberty Mutual Insurance Company, 536 F. 2d 730, 7th Cir. (1976). Since the interests of the two clients, the insurance company and the insured, do not fully coincide, the attorney’s duty is first and primarily to the insured." Similar conclusions were reached in RO-90-99 and RO-81-533. Additionally, the Alabama Supreme Court discussed the insurer-insured relationship in Mitchum v. Hudgens, 533 So.2d 194 (Ala. 1988) and confirmed the Disciplinary Commission’s analysis of that relationship, viz: "It must be emphasized that the relationship between the insured and attorney is that of attorney and client. That relationship is the same as if the attorney were hired and paid directly by the insured and therefore it imposes upon the attorney the same professional responsibilities that would exist had the attorney been personally retained by the insured. These responsibilities include ethical and fiduciary obligations as well as maintaining the appropriate standard of care in defending the action against the insured." 533 So.2d at 199. 

See also, Hazard and Hodes, The Law of Lawyering, 2nd Ed. §§ 1.7: 303-304. These authorities conclusively establish the proposition that the insured is the attorney’s primary client and it is to the insured that the attorney owes his first duty of loyalty and confidentiality. Effective January 1, 1991, the Alabama Supreme Court promulgated the Rules of Professional Conduct of the Alabama State Bar. Rule 1.8(f) of the Rules of Professional Conduct provides as follows: 

"Rule 1.8 Conflict of Interest: Prohibited Transactions 

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless: 

(1) the client consents after consultation or the lawyer is appointed pursuant to an insurance contract; (2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and (3) information relating to representation of a client is protected as required by Rule 1.6." 

A similar and related prohibition is found in Rule 5.4(c) of the Rules of Professional Conduct which provides as follows: 

"Rule 5.4 Professional Independence of a Lawyer 

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services." The Disciplinary Commission has examined a "Litigation Management Guidebook" which the Commission understands to be one example among many of the procedures which some insurance companies have requested attorneys to follow in representing insureds. This guidebook contains various provisions and requirements which are of concern to the Commission. The guidebook requires a "claims professional", who in most instances is a non-lawyer insurance adjuster, to "manage" all litigation. An excerpt from the guidebook provides as follows: 

"Accountability for the lawsuit rest with the defense team. This team is composed of the claims professional and the defense attorney. The claims professional is charged with fulfilling all the responsibilities enumerated below and is the manager of the litigation." 

Other responsibilities of the claims professional include "evaluation of liability, evaluation of damages, recommendation of discovery and settlement/disposition." The guidebook requires the claims professional and the defense attorney to jointly develop an "Initial Case Analysis" and "Integrated Defense Plan" which are "designed for the claims professional and defense attorney to reach agreement on the case strategy, investigation and disposition plan." Furthermore, the attorney "must secure the consent of the claims professional before more than one attorney may be used at depositions, trials, conferences, or motions." The claims professional must approve "[e]ngaging experts (medical and otherwise), preparation of charts and diagrams, use of detectives, motion pictures and other extraordinary preparation ...." The Litigation Management Guidebook also requires that all research, including computer time, over three hours be pre-approved by the insurance company and restricts deposition preparation by providing that the "person attending the deposition should not spend more time preparing for the deposition than the deposition lasts." It is the opinion of the Disciplinary Commission of the Alabama State Bar that many of the requirements of the Litigation Management Guidebook such as described above could cause an "interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship" in violation of Rule 1.8(f)(2) and also possibly constitute an attempt "to direct or regulate the lawyer's professional judgment" in violation of Rule 5.4 (c). The Commission is of the opinion that foremost among an attorney’s ethical obligations is the duty to exercise his or her independent professional judgment on behalf of a client and nothing should be permitted to interfere with or restrict the attorney in fulfilling this obligation. An attorney should not allow litigation guidelines, or any other requirement or restriction imposed by the insurer, to in any way impair or influence the independent and unfettered exercise of the attorney’s best professional judgment in his or her representation of the insured. 

The Commission has also examined the insurance company’s "Billing Program" pursuant to which attorneys are required by the insurance company to submit their bills for representation of the insureds to a third party auditor for review and approval. Not only are the bills themselves to be submitted to the auditor, but all invoices must be accompanied by the most recent Initial Case Analysis and Integrated Defense Plan which contains the defense attorney’s strategy, investigation and disposition plans. Each activity for which the attorney bills "must be described adequately so that a person unfamiliar with the case may determine what activity is being performed." 

It is the opinion of the Disciplinary Commission that disclosure of billing information to a third party billing review company as required by the billing program of the insurance company may constitute a breach of client confidentiality in violation of Rules 1.6 and 1.8(f)(3) and, if such circumstances exist, such information should not be disclosed without the express consent of the insured. However, the Commission also has concerns that submission of an attorney’s bill for representation of the insured to a third party for review and approval may not only constitute a breach of client confidentiality, but may also result in a waiver of the insured’s right to confidentiality, as well as a waiver of the attorney-client or work product privileges. While it is not within the purview of an ethics opinion to address the legal issues of whether and under what circumstances waiver may result, the fact that waiver is a possibility is a matter of significant ethical concern. A recent opinion of the United States First Circuit Court of Appeals, U.S. v. Massachusetts Institute of Technology, 129 F.3d 681 (1st Cir. 1997), held that the IRS could obtain billing information from MIT’s attorneys, which would otherwise be protected under the attorney-client privilege and as work product, because MIT had previously provided this same information to Defense Department auditors monitoring MIT’s defense contracts. The Court held that the disclosure of these documents to the audit agency forfeited any work product protection and waived the attorney-client privilege. MIT argued that disclosure to the audit agency should be regarded as akin to disclosure to those with a common interest or those who, though separate parties, are similarly aligned in a case or consultation, e.g., investigators, experts, codefendants, insurer and insured, patentee and licensee. The Court rejected this argument holding that an outside auditor was not within the "magic circle" of "others" with whom information may be shared without loss of the privilege. 

"Decisions do tend to mark out, although not with perfect consistency, a small circle of ‘others’ with whom information may be shared without loss of the privilege (e.g., secretaries, interpreters, counsel for a cooperating codefendant, a parent present when a child consults a lawyer). Although the decisions often describe such situations as one in which the client ‘intended’ the disclosure to remain confidential, the underlying concern is functional: that the lawyer be able to consult with others needed in the representation and that the client be allowed to bring closely related persons who are appropriate, even if not vital, to a consultation. An intent to maintain confidentiality is ordinarily necessary to continue protection, but it is not sufficient. On the contrary, where the client chooses to share communications outside this magic circle, the courts have usually refused to extend the privilege." 129 F.3d at 684. 

As indicated above, the question of whether disclosure of billing information to a third party auditor constitutes a waiver of confidentiality or work product is essentially a legal, as opposed to ethical, issue which the Commission has no jurisdiction to decide. The Commission is also aware that this may be a developing area of the law which could be affected, or even materially altered, by future decisions. However, while the Commission recognizes that the MIT opinion may not be the definitive judicial determination on this issue, the possibility that other courts could follow the 1st Circuit makes it incumbent on every conscientious attorney to err on the side of caution with regard to such disclosures. If disclosure to a third party auditor waives confidentiality, the attorney-client privilege or work product protection, then such disclosure is clearly to the detriment of the insured to whom the defense attorney owes his first and foremost duty of loyalty. Attorneys who represent the insured pursuant to an employment contract with the insurer should err on the side of non-disclosure when there is any question as to whether disclosure of confidential information to a third party could result in waiver of the client’s right to confidentiality or privilege. 

Furthermore, while a client may ordinarily consent to the disclosure of confidential information, the Commission questions whether an attorney may ethically seek the client’s consent if disclosure may result in a waiver of the client’s right to confidentiality, the attorney-client privilege or the work product privilege. This concern was specifically addressed by the State Bar of North Carolina in Proposed Ethics Opinion 10. The opinion points out that "the insured will not generally benefit from the release of any confidential information." To the contrary, release of such information could work to the detriment of the insured. "The release of such information to a third party may constitute a waiver of the insured’s attorney-client or work product privileges. Therefore, in general, by consenting, the insured agrees to release confidential information that could possibly (even if remotely) be prejudicial to her or invade her privacy without any returned benefit." 

The North Carolina opinion discusses the comment to Rule 1.7(b) which states that the test of whether an attorney should ask the client to consent is "whether a disinterested lawyer would conclude that the client should not agree." The opinion concludes as follows: 

"When the insured could be prejudiced by agreeing and gains nothing, a disinterested lawyer would not conclude that the insured should agree in the absence of some special circumstance. Therefore, the lawyer must reasonably conclude that there is some benefit to the insured to outweigh any reasonable expectation of prejudice, or that the insured cannot be prejudiced by a release of the confidential information, before the lawyer may seek the informed consent of the insured after adequate consultation." 

In reaching the above stated conclusions, the Disciplinary Commission has examined and considered, in addition to opinion of the North Carolina Bar referenced above, opinions issued by, or on behalf of, the Bar Associations of Florida, Indiana, Kentucky, Louisiana, Missouri, Montana, North Carolina, Pennsylvania, South Carolina, Utah, Washington and the District of Columbia. All of these opinions appear to be consistent with the conclusions and concerns expressed herein. Only Massachusetts and Nebraska have released opinions which may, in part, be inconsistent with this opinion, and it appears that the opinions from these two states are not official or formal opinions of those states’ Bar Associations. 

In summary, and based upon the foregoing, it is the opinion of the Disciplinary Commission of the Alabama State Bar that a lawyer should not permit an insurance company, which pays the lawyer to render legal services to its insured, to interfere with the lawyer’s independence of professional judgment in rendering such legal services, through the acceptance of litigation management guidelines which have that effect. It is further the opinion of the Commission that a lawyer should not permit the disclosure of information relating to the representation to a third party, such as a billing auditor, if there is a possibility that waiver of confidentiality, the attorney-client privilege or the work product privilege would occur. The Disciplinary Commission expresses no opinion as to whether an attorney may ethically seek the consent of the insured to disclosure since this turns on the legal question of whether such disclosure results in waiver of client confidentiality. However, the Commission cautions attorneys to err on the side of non-disclosure if, in the exercise of the attorney’s best professional judgment, there is a reasonable possibility that waiver would result. In other words, if an attorney has any reasonable basis to believe that disclosure could result in waiver of client confidentiality, then the attorney should decline to make such disclosure. 

