DAMAGES IN CIVIL ACTIONS IN ALABAMA - Introduction


As I tell every potential client who comes into my office with a terrible wrong having been committed on them desiring to be vindicated, we first have to determine three things: 1) Did someone do something wrong or negligent?  (liability)  2) How much is it worth? (damages) and 3) Is there someone that can pay? (collectability)   At this seminar we will discuss primarily number 2; but, of course, number 3 is always a consideration when we discuss damages.

TYPES OF DAMAGES


There are several ways to classify damages.  The types of damages that are available, of course, depend on the type of case.  A  typical listing of damages for a personal injury case might be:

1) Medical Expenses

2) Lost Earnings – past and present

3) Loss of Earnings – future

4) Loss of Earning Capacity

5) Physical Pain and Suffering – past and future

6) Mental Anguish and Emotional Distress – past and future


7) Loss of Enjoyment of Life

8) Disfigurement 

9) Loss of Services and Consortium

10) Punitive Damages

For a business case or even a discrimination case, other types of damages, some of which present unique problems, must be considered:

1) Loss of Profits

2) Loss of Business Opportunity

3) Back Pay, Front Pay, Loss of Benefits

4) Punitive Damages

5) Interest *
6) Attorney’s Fees *
For statutory actions and other actions brought pursuant to Federal or State regulations and for class actions, it will be important to also consider other areas of damages:

1) Statutory Damages

2) Statutory Penalties

3) Treble Damages

4) Nominal Damages

5) Punitive Damages

*While these may technically not be “damages” in the strictest sense, they may actually be very important in determining the value of a case or in evaluating a settlement offer.

Punitive damages are mentioned in each of these lists.  The availability of punitive damages is a determination that needs to be made early on in the case evaluation process.  The theme or theory of the case may change greatly if the focus is on punitive damages.  Compensatory damages are focused on the plaintiff of plaintiffs while punitive damages are focused on the defendant or defendants.    Since juries react to and award damages first on emotions, if the primary focus is on the plaintiff, then the emotion you are going for is love, or at a minimum empathy.  If the primary focus is on the conduct of the defendant, the emotions that you are going for are anger, disgust and fear.  

Punitive damages are constantly under attack, but there are rays of hope, even with our current Alabama Supreme Court. 1   Even though the Court may take away your punitive damages, it is the possibility of the award of punitive damages that often causes a defendant to settle a case.  So, from the plaintiff’s viewpoint, always try to find a way to allege and prove punitive damages.  In keeping with the theme of juries awarding damages based on emotions, it is also a fact that anger is the strongest emotions and, frankly, will get you the most damages!

1  The issue of punitive damages will be discussed elsewhere, however, a look at Acceptance Insurance Company vs. Brown, 2001.AL.0000508<http://www.versuslaw.com>, (June 29, 2001) is appropriate here.  The Alabama Supreme Court, on June 29th of this year, upheld a punitive damages award of three times the remitted compensatory damages after considering the course of conduct of the defendant insurance company.  The jury had awarded $275,000.00 compensatory damages and $1.2 Million punative damages.  The Trial Court reduced the award to $105,000.00 compensatory and $300,000.00 punitive damages.  The Alabama Supreme Court further reduced the compensatory award to a total of $60,000.00 and reduced the  the remittitur amount for punitive damages to $180,000.00. 

The Supreme Court reiterated it’s position that the standards for review of punitive damages and the review of compensatory damage awards are different.  In reviewing compensatory awards, the Court examines the record to determine if the award is supported by the evidence.  This is essentially an “abuse of discretion” analysis.   In reviewing punitive damages awards, however, the Court uses a de novo review.   See, Cooper Industries, Inc. vs. Leatherman Tool Group, Inc., ___ U.S. ___ 121 S. Ct. 1678 (2001). This “de novo” review is conducted in light of the Hammond and Green Oil factors on excessiveness.

Interestingly, Chief Justice Moore dissented in part, arguing that the Supreme Court should give more deference to the trial judge and the jury.  

CHOOSING AND DEVELOPING A CASE THEME

Each case needs an overall theme.  One of the ways to develop your theme is to start composing your closing argument from the time of your initial client interview.  Decide what this case is really about and what you will want the jury to concentrate on. If, for instance, this is a catastrophic injury case, then the theme may well be how your client’s life has been ruined.  If the compensatory damages are nominal but the potential lies in punitive damages, then your theme might be how callous and uncaring this corporate defendant is.  In a racial discrimination case where your Plaintiff is African- American, the focus might be on righting this wrong and all the wrongs of past years.  In a business case involving lost profits, the theme may be to compare what was with what could have been of to compare the two companies and how they have fared.

Remember that the theme needs to touch on one of the basic emotions of the jury.  As already pointed out, juries give the most money if you can connect with their emotions.  That is why, in spite of any shortcomings, those of us who usually appear on the Plaintiff’s side, still opt most often for juries and the reason that insurance companies and other mega-corporations are still hard at work to tort reform the jury system out of existence.  

The theme of your case can usually fit into one of the following categories:

1) The Underdog versus the Big, Bad Corporation

2) The Protection of Society

3) A Life has been Forever Robbed of it’s Pleasures

4) Can you Believe These Guys?

5) Walk a Mile in My Client’s Shoes

6) If Only

7) Mom, Home and Apple Pie (this is a catch-all theme to use if the casse doesn’t seem to fit into one of the others)

You may want to come up with your own list of themes.  Whatever list you use, develop a checklist of points that you have to make to support each particular theme.  As an example, the points that you need to prove in a personal injury case with a client who has had a long and involved recovery period under the Theme of “A Life Has Ben Robbed of It’s Pleasures” would include:  the testimony of family members and friends of the Plaintiff, medical evidence of required procedures (along with showing the instruments used and emphasizing the pain and discomfort these procedures cause), testimony of a psychologist or psychiatrist about the mental and emotional effects this recovery period has had on the client, and perhaps an economist who can talk about not only the economic losses but who can give an opinion as to the value of the lost enjoyment of life damages (if your judge will let this in).  Of course you would have to have some evidence on liability, but if the conduct of the Defendant is not your primary theme, then limit the evidence on that issue.

On the other hand, if you have a business client in a contract case, consider concentrating on the wrongs done by the Defendant.  While there may be elements of “A Life (business) has Been Robbed of  It’s  Pleasures (profits)”, a much better theme in this 

kind of case would be either “The Underdog Versus the Big, Bad Corporation” or “Can You Believe These Guys.”  There, while you have to prove damages by showing lost profits, your list of points to develop would most likely include using a defense representative, either as an adverse witness or through deposition, to show how big or profitable the Defendant was while it was screwing your client.     

Once you decide on a theme, then revise your closing argument as you develop the case.  Your theme may actually change as discovery proceeds, but always know what your theme is at any point in time.

  Convey this concept to your client and use it in interviewing and later preparing your witnesses.  Prepare checklists of points that you want to make and what part of your theme can be proven or conveyed by each witness and each document that you plan on introducing.

Keep coming back to the overall theme throughout discovery, preparation and trial.  If the evidence supports your theme, then use it.  If the evidence doesn’t support your theme and it is not necessary in order to get to the jury, then don’t use it!  As Plaintiffs, we sometimes over try our cases and the message we are trying to convey gets lost in the stack of documents and the lists of witnesses.   

A crucial point is that it is the Plaintiff’s job to KEEP IT SIMPLE.  An overall theme will help you to do this.  The defense will try to confuse things enough on their own.  Don’t help them by mixing your themes.    

CALCULATING COMPENSATORY DAMAGES

Compensatory Damages will usually be the only damages that you will be able to get.  Therefore, it is important to maximize them as much as possible.  First a few rules for calculating compensatory damages that seem at first to be contradictory are in order:

· Be Accurate, but

· Don’t Be Too Precise

· Be Inclusive, but

· Don’t Overreach  

Accuracy means that the numbers you calculate are right and are easily reproducible.  They are based on facts that can be proven.  Lost wages are caluclted form pay stubs, tax returns and employer statement.  Medical expenses are calculated form medical bills from the providers that are admissible because you have laid a proper foundation for reasonableness and necessity.  Likewise, items such as discount rates, interest rates and life expectancy must be able to be supported by expert testimony or other admissible evidence.  

Preciseness, however, can sometimes work against you.  There may be a range of values for lost profits or even for lost wages or back pay in a case where the Plaintiff was, for instance, a commission salesperson.  To be precise, you might want to calculate an average or mean.  To get the highest compensatory damages, you might want to use the highest figures.  A better approach, however, is to calculate the range, using the highest and the lowest figures and probably a median figure.  That way the jury will feel you are giving them some leeway and, if they otherwise rule for you, will often use the higher numbers.  This approach also may help you support a jury award against post trial attacks arguing that the verdict is not based on the evidence.  

Inclusiveness means that you must think about all the categories of damages.  Decide to use or abandon a claim for a particular category after you have calculated it and decided it’s impact on your overall damages and it’s consistency with the theme of your case.   Don’t forget incidental damages like the cost of travel for medical treatment or the value of lost sick and vacation time when the Plaintiff has to miss work or is wrongfully terminated from a job.  Use your carefully developed checklists of damages for each case.  Yet, be flexible.  Some cases may have new or unique categories of damages that you don’t usually run across.  Question the client carefully, but also depend on independent sources other than your client to determine all the types and amounts of damages.  Perhaps the client’s employer always buys lunch for the entire staff every Friday.  This is an additional element of damages that you might not otherwise think of.   

While you want to be inclusive in looking at damages, you definitely do not want to appear to be overreaching, particularly once you get in front of the jury.  There are some incidentals, like the Friday lunches mentioned above, that you may decide not to ask to be compensated for.  We have all had clients who wanted to blame everything that ever happened to them on the car wreck.  This will undermine your real damage claims.  The decisions about what to include also need to be made fairly early in the case and certainly before the client’s deposition.

SETTING RESERVES
The calculation of damages in the early stages of the case is important.  There are one class of cases that don’t settle and can’t settle.  These are the ones where the Defendant Corporation or Insurance Company have set the reserves too low.  When a defendant or it’s insurer gets a claim, someone and depending on the size of the corporation, maybe someone who does nothing else, decides what this claim may ultimately cost the company.  This includes not only the amount for the payment of damages, but also the costs of defense.  Of course the likelihood of the Plaintiff’s success is also built into these calculations.  Once these calculations are completed, an amount is set aside (on the books in the case of insurance companies and many large corporations that are self-insured, maybe literally in the bank in the case of a small company and in someone’s head in almost every case) to cover the costs of this claim.  This is called setting the reserves.

The damages calculations that you make early on as the Plaintiff’s attorney and that you convey in your early demand letters greatly effect the reserves that are set.  Once these reserves are set, the case may or may not settle at or below the reserves, but it will almost never settle above the reserves.  This is why the amount of reserves initially set by the Defendant or Defendant’s Insurer is so important. Therefore, do not underestimate the damages early and think you can always increase your demand later.

THREE TO FIVE TIMES SPECIALS – RIGHT ?

The three to five times the sum of the medical bills plus lost wages plus property damage that we learned is the rule of thumb used by insurance companies to evaluate personal injury cases has only very limited applicability.  This estimation which is still sometimes used by front line adjusters, particularly in auto accident cases, was originally intended for nominal personal injuries where the Plaintiff was only “shaken up” and had a few bruises and contusions. If your client saw the treating physician over three or four times or certainly if any muscle strain, muscle sprain, torn ligaments, broken bones or nerve injury was involved, do not even think about using this formula to calculate damages.

TECHNIQUES FOR DETERMINING CASE VALUE

· Gather all the medical records, medical bills, lost wages statements and other written documentation of damages.

- 
DO NOT FORGET THE NURSE’S NOTES.  Most Hospital records are organized in a specific way.  Often the Nursing Notes are kept separately and will not be produced in response to a general request for medical records.  Be sure and include them specifically in your requests.

· Issue a diary to the Plaintiff to keep up with her daily activities as well as how she feels, where and when she hurts and the activities that she can not do.

· Evaluate the background of the Plaintiff.  

· Are there any pre-existing injurties?

· What are his height and weight?

· Does he have high blood pressure or a heart condition?

· Has he ever been a Plaintiff before?

· Did he receive any awards or recognitions that impact his credibility and jury appeal?

· Has he ever seen a psychologist, psychiatrist or counselor?

· Does he or has he had any involvement with the criminal justice system? 

·  Get photographs of client, the scene, vehicles and other relevant items.

· Review relevant sources of data on jury awards and settlements in similar cases.

· Personal Injury Verdict Reviews, LRP Publications, P.O. Box 980, 747 Dresher Road, Horsham, PA, 19044-0980, Website: lrp.com 

· 2001 Alabama Verdict Survey, Jury Verdict Research (a LRP Publications Company), Website: juryverdictresearch.com
· Employment Discrimination: Verdicts, Settlements and Statistical Analysis, also by Jury Verdict Research

· ATLA Law Reporter, Products Liability Reporter, and Professional Negligence Reporter, all by Association of Trial Lawyers of America, published monthly, Website: atla.org
· Talk to other lawyers who have had similar cases or dealt with the same defendant or insurance company.

· Consider using case evaluation software.

EXAMPLES OF DAMAGES EVALUATIONS

Example 1:  Client is 20 year old college student who is involved in auto collision and suffers a whiplash type injury (that’s cervical strain when you write the demand letter) and some lacerations to her face from broken glass.  Defendant driver is businessman with a good reputation in the community.  The medical treatment consists of the initial emergency room treatment, followed by 6 months of follow-up and therapy for the neck problems.  The cuts to her face are  minor and no plastic surgery is required.  She will, however have a slight scar on one side of her face.   She also has sever headaches for the first three months, but these eventually resolve.  Total medical bills consist of $1900.00 for initial ER and x-rays, $750.00 for folow-up doctors’ visits, $1200.00 for physical therapy, $250.00 ambulance bill and $350.00 for consultation with a plastic surgeon.  She also has $400.00 in prescription drugs.  At the time of the wreck, she was working part-time as well as going to class and was $180.00 per week.  Afterwards, she quit the job and dropped out of school for the rest of the semester.  This is going to cause her to have to take another semester to finish her course work.  The tuition and fees per semester at her college is $4000.00.  What is this case worth in terms of compensatory damages?

Total medicals are $4,850.00.  Total lost wages are $4,644.00.  Tuition and Fees for extra semester are $4,000.00.  This amounts to $13,494.00.  She had pain and suffering in two stages, for three months during which she had severe headaches (90 days), four additional months when she was going to therapy and continuing to have neck pain and limitation of motion (120 days).  Probably a reasonable figure for the first ninety days would be $300 per day and $100 per day for the remaining 120 days.  This comes to ($300 x 90) plus ($100 x 120)  = $39,000.00.  The slight scarring is worth something and this is probably the hardest part of the calculation.  She is young, a college student and this will be worth more to her than some other categories of plaintiffs.  The factors to be considered here are age, sex, attactiveness, and status.  In this case, it is probably reasonable to assume that out of a remaining life expectancy of approximately 58 years, this will particularly concern her for at least the next 10 years (3650 days).  A value of $20.00 per day work out to $73,000.00.  At $10.00 per day, it is $36,500.00 and at $5.00 per day it is $18,250.00

Thus, the damages in this case range $70,744.00 to $125,494.00. 

What assumptions were made here ?  Can these assumptions be substantiated?

Assuming that policy limits is not an issue, would you recommend that your client accept an offer of $60,000,00 ?  Why or why not?

Example 2:  Plaintiff is an African-American male who is a commission salesman for a radio station conglomerate.  He made $60,000.00 last year.  He applied for a promotion to a Regional Sales Manager position which paid $120,000 last year to the white male who resigned to take a job elsewhere.  The defendant company did not promote the Plaintiff and, instead, hired a white male from outside the company with no sales experience as the Regional Sales Manager.  Since he had no experience, however, the new hire was paid a salary of only $80,000.00 per year.  After filing an EEOC complaint, Plaintiff was promoted one year later to another position that paid him $120,000.00 per year.  To take this other position, Plaintiff had to move and thereby incurred moving and incidental expenses in the amount of $10,000.00.  During the year before he was promoted, Plaintiff made $70,000.00 from his commission sales. Also, at the end of his first year, the newly hired Regional Sales Manager got a raise to $120,000.00 per year.  What is the measure of damages in the employment discrimination case for the Plaintiff?

Title VII allows for economic pecuniary damages, non-economic pecuniary damages (essentially mental distress type damages), punitive damages, interest and attorneys fees.  Back pay, which is technically an equitable remedy, appears to be the main element of damages in this case.  How do you calculate the back pay?

 The period of the back pay is one year.  Clearly after one year, Plaintiff was promoted and received a comparable salary to what the position that he was passed over for paid.  But, is the back pay based on what the former regional sales manager was making or on what the new hire made?  As the Plaintiff’s attorney, you calculate the damages as the difference in what the former regional sales manager was making, $120,000.00 and what Plaintiff made, $70,000.00.  That is $50,000.00.  Add the moving and incidental expenses to that and you get $60,000.00.  To this you add the interest (assume one year for simplicity) of $7,200.00.  Attorney fees also have to be added and there is the major issue of non-economic pecuniary damages.

Do you agree that a value of $100,000.00 is a realistic value for the damages in this case? 

What other factors should be considered in determining if this is a reasonable basis for settlement of the case?

USE OF ECONOMIC TESTIMONY TO PROVE DAMAGES 

In many cases, the use of an economist will be essential in properly presenting the damages portion of the case.  Despite the oft cited joke about all the economists in the world laid end to end not being able to reach a conclusion, these experts are one of the most widely used in litigation.  It is worthwhile in any case involving future earnings, lost profits or the time value of money to at least consult with such an expert.  You may need to retain an economist to testify or give a written report in order to survive summary judgment and even get to the jury if there is any element of your damages case that can be argued as being “speculative.”

In a personal injury case, the economist can project the probable lost earnings of the Plaintiff over his lifetime and find the current value of that amount based upon a reasonable present discount rate.   The discount rate is used to reduce future earnings to present value.  It takes into account the rates of inflation and ability of money paid now to earn interest in the market.  This area is the one on which most technical arguments between opposing experts occur.  While you want an economist that will use a discount rate that helps your case, you also want to be sure that this expert can support the assumptions he or she makes to arrive at this rate.  As the Plaintiff’s attorney, you also need to understand what these assumptions are and, if there is an economist on the other side, how the assumptions differ form those of the opposing expert.

Economists are, of course, dependent upon the information given to them in determining the amount of damages.  In a future earnings case, for instance, the economist will rely heavily upon assumptions about what the Plaintiff is qualified to do in the work force.  The basis for these assumptions will have to be proven by other evidence, including perhaps, the testimony of an Employment Expert.

As with most experts other than treating physicians, you may prefer that your economist not prepare a written report that will be discoverable by the other side.  This, of course, works both ways and the opinions will most probably be explored by taking the expert’s deposition anyway.  On the other hand, the economist’s report may be very helpful in the negotiation stage.  Remember that insurance adjusters, particularly, are better able to settle cases if you provide them with written documenataion that supports your demand. 

An outline of the testimony that you might want to use with your economist is included in these materials. The information that the economist will need for his testimony will be obtained from several sources.  Standard tables, such as life expectancy tables may also have to be actually put into evidence in order to support your economist’s testimony.

ECONOMIST

This checklist is for the presentation of testimony of an economist in either a personal injury case, a death case or a lost profits case. 

Identity and Qualifications 

1. Full name, address and profession 

2. Present employment or position

a. how long held

b. how it relates to being an economist

3. Education and training

a. degrees obtained

b. any other formal education

c. training and experience as an economist

d. training and experience as a financial consultant

e. training and experience as a business or managerial consultant


f. other training and experience 

g. publications, presentations and classes taught

4. Who uses the services of an economist and what services are available.



a. government

b. industry and business


c. banking

d. attorneys

5. Services available to either side in a lawsuit

a. to evaluate economic loss resulting from serious injury and disability of a wage earner or one expected to become a wage earner

b. to evaluate economic loss resulting from the death of a wage earner or one expected to become a wage earner

c. to evaluate and put a monetary or pecuniary value on the services of a housewife or husband in a case involving the death of a spouse.

d. to evaluate and determine the present value of future medical expenses

e. to evaluate and put a monetary or pecuniary value on projected loss of consortium and loss of society and companionship

f. to evaluate and put a value on lost profits  

g. to testify concerning interest rates, inflation rates and the effect of taxability of various aspects of the cdamages

What asked to do in this case

1. determine present value of projected loss of earnings resulting from serious

injury and disability of a wage earner or one expected to enter the labor

market

2. determine the present value of lost profits resulting from a breached contract, lost business or loss of job opportunity

3. determine present value of projected loss of earnings resulting from death of a wage earner or one expected to enter the labor market (NOT IN ALABAMA)

4. determine present value of projected pecuniary loss resulting from loss of household services in a death case (NOT IN ALABAMA)

5. determine present value of future medical expenses

6. determine present value of projected loss of consortium and loss of society

and companionship


7. determine the effect of the taxability of lost profits, wages and/or benefits

What areas of expertise are required in order to perform such an evaluation

1. economics training

2. training in business

3. mathemtaics

4. statistics

5. research 

6. other

What tools or sources of information are available to an economist in making these


evaluations and projections

 1. Department of Labor Statistics (e.g. Handbook of Labor Statistics, Dept. of Labor)

 2. Life expectancy tables (e.g. Life Tables, The Vital Statistics of the United

States)

 3. Change in Hourly Rate and Yields, U.S. Dept. of Labor.

 4. Consumer Price Index, 1950-present, U.S. Dept. of Labor.

 5. Consumer Price Index for Urban Wage Earners, U.S. Dept. of Labor .

 6. Federal Reserve Bulletins.

 7. Table of Work Life, most recent edition, Dept. of Labor.

 8. Consumer Expenditures and Income, Dept. of Labor .

 9. Statistical Abstract of Alabama.

10. Other.

What information was provided to you in order to make an evaluation in this case


1. Injury Case:


a. date of birth of injured party

b. date of accident

c. date of trial

d. education, experience and training of injured party

e. occupation and work history of injured party

f. wage rate and fringe benefits of injured party at time of accident

g. wage rate, if any, of injured party at time of trial

2. Death Case: (NOT IN ALABAMA)

a. date of birth of decedent

b. date of death

c. date of trial

d. education, experience, and training of decedent

e. occupation and work history of decedent

f. wage rate and fringe benefits of decedent party at time of death

g. dates of birth of spouse and children of decedent

h. personal consumption habits and traits of decedent


3. Lost Profits Case

a. date of contract

b. date of breach

c. terms of contract

d. method of compensation (profit margin, cost of goods, markup, marketing methods, customer base,etc)

e. duration of contract had it not been breached

f. other factors effecting business of plaintiff

What determinations did you make with respect to: (explain how each


determination arrived at, what sources used, and what statistical assumptions

made.)

1. Injury Case:

a. the life expectancy of the injured party

b. the worklife expectancy of the injured party

c.  the future earning capacity of the injured party

2. Death Case: (NOT IN ALABAMA)

a. the life expectancy of the decedent

b. the worklife expectancy of the decedent if decedent still alive

c. the future earning capacity expectancy of the decedent if decedent still alive 

c. the life expectancy of each dependent or legal beneficiary (spouse,child;


or parent) or decedent (if decedent had not died)

d. the personal consumption of the deceased if still alive

e. the projected years of dependency of children on the decedent


3. Lost Profits Case:

a. the amount of profits lost by the plaintiff

b. the factors that would effect profitability

c. the present value of the lost profits of plaintiff

How do you establish a monetary value for the household services of a spouse

-what factors are considered?

1. Estimate number of hours decedent worked per week providing services of

a housewife or household services by the husband

2.Assumption regarding wage rate for services as:

a. gardener 

b. babysitter 

c. cook

d. nurse

e. housekeeper (or house cleaner)

f. bottle washer

g. chauffeur

h. seamstress

i. maintenance person 

j. waitress


k. other

3. Project future increases in value of services

a. look at past increases to estimate future increases

b. what general wage increase figure did you use?

c. why no inflation factor in this case (housewife decedent)?

d. why no productivity increases in this case (housewife decedent)?

What assumptions made with respect to children regarding services of mother


other than that of a housekeeper?

1. moral guidance (use teacher's salary)

2. relationship of parent to children and any special skills, aptitudes, training,

beliefs, etc. being imparted to children.

Based on your fmdings, what future losses were you able to project

1. what was total income of party/decedent at time of accident?

2. why not just multiply income by years of expected work life capacity?

3. consideration of inflation

4. consideration of productivity increases

5. historical wage growth patterns

6. what assumptions made regarding inflation and productivity increases

How is projected future loss reduced to present value?

1. use discount rate

2. how discount rate detennined

3. what discount rate used in this case?

4. is the discount rate selected to be used as conservative rate?

5. why is liquidity a factor in determining discount rate?

6. what assumption made about sophistication of plaintiff as an investor?

7. what assumption made with respect to the need for a safe investment as

opposed to a speculative investment?

Mathematical computations to determine total loss

1. Injury Case:

a. loss to date of trial

b. plus: projected future loss discounted to present value

2. Death Case: (NOT IN ALABAMA)

a. loss to date of trial

b. plus: projected future loss discounted to present value

c. less: personal consumption of decedent

Explain whether the sum arrived at as the total loss will ever be used up during the projected work life expectancy of injured party/decedent, or will there be a surplus because of interest or other income earned on the money paid in advance in lump sum.

(NOTE: In those jurisdictions in which restrictions on the collateral source rule have been enacted, the necessary credits or deductions should be made and explained.)

(NOTE: In cases in which the impact of income taxation must be considered by the economist, e.g., an FELA case, this impact should be included and explained.)

*Have you reviewed the report (or deposition) of the economist for the defendant?

1. What assumptions were made by the defense economist?

2. How do these assumptions differ from your own?

*Note that you may choose to use this on redirect, rather than on direct)

USING MEDICAL AND OTHER EXPERTS

In addition to the economist, the experts needed to prove your damages case will depend on the type case.  In a personal injury case, the facts that will have to be proved will include the nature of the injury, probability that the injury will be permanent, the degree of permanent disability, the nature and degree of pain and mental anguish that has been suffered  and that will be suffered in the future by the Plaintiff, past and future medical expenses, the need for any rehabilitation and the loss of future earning capacity.  

The following types of experts may be used to develop your damages case:

Treating Physicians – If the treating physician is really in your client’s corner, this can make a tremendous impact.  If there are multiple injuries and multiple physicians, try to find the one who is a strong advocate for your client and convince him or her to testify live.  Of course, the next best thing is a video deposition.  Too often, the Plaintiff will rely on the discovery deposition of the treating deposition taken by defense cousel and only add a few questions at the end.  DO NOT DO THIS.  Take your own vidoe deposition where you control the flow of the testimony and where you can use illustrations and demonstrative aids.  If the physician uses demonstrative aids in his deposition, have these aids there in the Courtroom for the jury to see. 

Physiatrist – (not to be confused with psychitrist) A physiatrist is a medical doctor who are specialists in rehabilitation medicine.  The physiatrist can testify about physical limitations, physical impairments, rehabilitaation needs and  the prognosis of  the injured plaintiff.  Most are associated with a physoical therapy or rehabilitation program.  A caveat is in order because some of these doctors see as a malingerer anyone who is unable (or as they say unwilling) to push themselves into painful therapeutic treatments. 

Psychologist or Social Worker – these mental health professionals can be essential in cases involving diagnosis and treatment of mental anguish and emotional pain.  Of course, psychiatrists are medical doctors who also deal with these matters.  Usually, however, if the Plaintiff has long-term treatment for depression, nervousnes, loss of sleep, loss of enjoyment of life, anxiety or post traumatic stress, a psychologist or social worker will provide the weekly or monthly support.  These professionals are also usually easier to get into Court in person for testimony.  Sometimes, they also make better witnesses and advocates for their patients.  Another point to consider is that a social worker or psychologist is more likely to rely on standardized tests such as the MMPI in making a diagnosis.  This may help to counter some objections on the subjectivity of these mental health diagnoses.  

Physical and Occupational Therapist – These professional have special training in the areas of physical rehabilitation and re-training of injured patients to do the ordinary tasks of life as well as the tasks associated with their return to work.   Like the social worker and psychologist, these experts see the patient on a regular basis.  If the therapist is sensitive to the pain felt by the patient and understanding of those who are unable to suffer pain, then they can be good witnesses to establish the existence of severe pain and the effect on the individual patient.  If the Plaintiff is one who makes a good effort and was willing to go through the pain of therapy to gain some improvement, these therapists can be the key to establishing the pain and suffering part of your case.  

Anesthesiologist -  These doctors are experts in the area of physical pain.  They often run or direct “pain clinics” that patients suffering from chronic pain will be referred to.  These pain clinics may use a multidisciplinary approach to helping the client deal with his pain.  These experts can testify to the different modalities that were used to try and alleviate the Plaintiff’s pain.  They can come as close as possible to proving the existence of pain as an objective symptom rather than a subjective complaint.  As mentioned with the physiatrist, however, be sure that the anesthesiologist does not think the Plaintiff is malingering.

*A word on malingering – Malingering is a term that defense attorneys and their experts love to use.  They use it interchangeably with “faking” pain or an inability to perform a certain task.   You should know that there are tests for malingering that can be done both by psychologists and by physicians or physical therapists. Never let this term go unchallenged if used by the other side.

Vocational Expert – These professional may be Rehabilitation Experts, Vocational Counselors, or Vocational Evaluators.  Sometimes someone designated as a vocational expert will have a background in nursing or physical therapy.  The cases in which you will want to use these experts are where there is a permanent injury that leaves the Plaintiff impaired, either partially or totally.  Physicians will always talk in terms of physical impairment.  That is a medical term.  What we are interested in the courtroom is disability.   If you are going to prove damages for loss of future earning capacity, you will probably need a vocational expert to convert your client’ physical impairment to disability.  The disability rating depends on the individual’s age, education, background, training, past relevant jobs and transferable skills.  This is the same type information that enters into a disability determination under Social Security. In fact, many vocational experts also evaluate social security applicants and testify in social security hearings.   Be sure this social security process has not jaded the vocational expert you use.  The questions to be addressed are different in the two contexts.

These experts are also sometimes known as Employment Experts.  They may use standard physical skills and mental agility tests as well as the medical reports to determine the impairment of the client and translate that into the disability rating.  Standard resources as well as their own knowledge of the local job market circumstances will enable them to testify to the Plaintiff’s lost earning capacity to a reasonable certainty.  The economist will then use this to give a value to lost future earnings.

An outline of the testimony that you might want to use with the vocational expert is included in these materials.  

EMPLOYMENT EXPERT (PERSONAL INJURY)

CHECKLIST
1. BACKGROUND 

-Name 

-Address

-Education

-where 

-when

-degrees

-thesis and dissertation subjects

-awards and special recognition 

-other post graduate studies

-seminars 

-Present employment 

-where

-how long

-position

-Prior employment 

-where

-when

-positions

-reason for termination

-Research, teaching, writing and speaking in the area of Vocational Rehabilitation, etc

PROFESSIONAL ASSOCIATIONS, SOCIETIES, ETC. 

-Licensed by state

-National board certification

-American Association of Counseling and Development 

-National Vocational Guidance Association

-National Rehabilitation Association 

-American Rehabilitation Counselor's Association 

-Other

2. EXPLAIN EMPLOYMENT EXPERT'S FUNCTIONS

VOCATIONAL REHABILITATION -DEFINED

-A professional dealing with handicapped individuals to assess their vocational


potential for reentry into the labor market or retraining so they can reenter

the labor market

-Who utilizes services

-industry and business 

-workers and professionals

-government

-attorneys

-services available to any side of a lawsuit

-purposes are to

-evaluate loss of earning capacity of an injured person 

-person with earning history

-one without earning history (such as student or child)


-evaluate market value of services performed by non-income




earners (such as housewives)

3. Resources available to employment experts
History of injured person

-education

-employment

-medical records

-medical testimony

-other records

-grades and tests from schools

-personnel files and evaluations from prior employment 

-military

Functional Capacities Checklist

-list of daily activities performed

-each activity pertains to a physical demand that the federal government



classifies jobs as having


-To obtain description of changes noticed since injury

Tests performed on the injured person
-Whole Body Range of Motion Test (WBRM)

-what is the purpose of this test

-examines ability to work in a standing position

-reaching above head

-bending from waist

-reaching from shoulders

-other


-against whom is the subject being tested compared


-results compared against two sets of norms


-employed workers

-computerized summary of people in general


-what performance percentile was the plaintiff placed in based on that test


-what does a performance percentile of this % mean

-performance percentile of 15% would mean that 85% of all employed workers who have taken the test performed better than the plaintiff did

-What is an MTM percentile (Methods Time Measurement)?

-computerized procedure where number of people given tests and then statistically 


projects how everyone would perform


-provides another standard to compare the subject's performance to

-at what level is plaintiff performing based on the performance percentile determined and the MTM percentile determined

-Work Sample segment of the MESA (Microcomputer Evaluation and Screening Assessment)

-what is this test

-discloses how person can work with hands and fmgers and move upper portion of body (tests ability to work in the sitting position)

-manual dexterity

-finger dexterity

-motor coordination

-ability to work and coordinate eyes and hands

-ability to use tools

-instruction following ability

-how is this test performed

-to whom is the subject being compared -what were results of test

-Test of Adult Basic Education

-practice locator test 

-a pretest to determine level at which functioning in vocabulary and mathematics

-reading and vocabulary comprehension test

-mathematics computation test

-to determine at what grade level the subject's educational functioning is

-Strong-Campbell Interest Inventory
-was the Strong-Campbell Interest Inventory test used

-what is its purpose

-gives general areas of interest in specific occupations that one might have

-jobs requiring academic training

-jobs that are outgoing such as salesperson 

-physical in nature

V ALIDITY OF TESTS

-Were the tests given standard tests in your profession

-Are the tests recognized in your profession as being valid and reliable tests 

-Findings and conclusions based on sound vocational testing principles and concepts

COMPUTERIZED JOB SEARCH

-To determine approximte number of types of jobs that plaintiff could perform prior to injury


-Compare with types of jobs can perform after inquiry

-From work history and testing approximately 35 pieces of information that each job is classified by the federal government as the measure of the person's ability before the injury, based on work history, is put into computer

-Test results on how a person is performing after the injury is put into



the computer

-Computer makes a comparison and computes how much the person's capacity



has been reduced (on a percentage basis)

Government studies

-Life Expectancy Tables


-Vital Statistics

-Knowledge of local circumstances

-job market

-pay scales

-attitudes of employers toward injured employers

4. BASIS FOR OPINIONS IN THIS CASE 

-What were you asked to do in this case

-What information received in this case

-What tests were performed in this case

-What were the significant findings

-What assumptions have you made

-plaintiff's age

-plaintiff's education

-plaintiff's employment experience

-plaintiff's disabilities

-plaintiff's abilities to secure and hold future employment

5. OPINIONS OF LOST FUTURE EARNING CAPACITY

-Have you formed any opinion as to whether or not the plaintiff has in all reasonable probability lost any income from the date of the injury to the present time?


-state your opinion


-how much has been lost?

-For the purposes of this question please assume the following defmition for "earning capacity":

"earning capacity is the individual faculty, power or ability by virtue of training, experience and business acumen to gain or acquire money."

-Have you formed any opinion as to whether or not in all reasonable probability the Plaintiff's injuries will cause plaintiff a future loss in earning capacity?

-state your opinion

-for what period of time

-how much will be lost (without figuring any present discount)

-What effect will plaintiff's injuries have in all reasonable probability upon securing future employment?

-If plaintiff loses his/her present job what effect will the injuries have on securing

and keeping new employment?

-How well in all reasonable probability can plaintiff compete in the job market with able bodied people?

-How do employers view prospective employees who have sustained prior injuries?

-How do employers view prospective employees who have brought suit for their injuries?

-Do you have an opinion based upon reasonable probability as to whether or not plaintiff will be able to secure and keep employment?

-What is your opinion?

-what type of job

-probable rate of pay

-compare such probable future employment with prior employment

6. OPINIONS OF VALUE OF LOST SERVICES

-Assume that the following types of services were provided by injured plaintiff before the injuries:

-gardener  -babysitter  -cook  -nurse  -companion  -housekeeper  -dish washer  -chauffeur  -seamstress  -maintenance  -mechanic  -waitress  -teacher  -tutor  -playmate

-Assume that the following services are no longer provided:

(use list of things client can no longer do)

-What are the rates of pay for such jobs locally?

-Replacement costs for such lost services?

-What types of services will in all reasonable probability be provided in the future by a person such as the plaintiff?

-home computer programmer and operator

-management of household robots

-income producing projects at home utilizing the computer

-etc.

-Do your tests indicate whether or not the plaintiff was capable of providing such services? 

-What are current rates of pay for persons who perform such functions? 

-What would be the cost of replacement for such services?

EXAMPLE OF FINDINGS AND CONCLUSIONS IN AN AMPUTATION CASE

-Amputation occurred at level below the knee

-Has been fitted with a prosthesis

-Is no longer able to function in the semi-skilled to skilled


employment dealing with because of limited mobility

-Because of impairment is unable to pursue a variety of career options that

would have been open to individual before to accident

-Faces a handicap in entering the employment market

-Persons with amputation of limbs have a wide spectrum of occupations available,

but there is a corresponding limitation of ability to perform and compete in


that spectrum of occupations

-Has limited range of options in which to compete effectively

-Disability is less when considering a sedentary job and greater when considering

occupation in the mechanical and physical realm


-Plaintiff faces a
percent competitive disadvantage with others who

are not functioning under the partial loss of a limb

-competitive disadvantage in getting the job -competitive disadvantage in performing the job

-to retain the job

-to advance and be promoted in the job

SCREENING PROCESS

-Whether or not a stated fact of consideration, questions arise on application for employent by a person with a handicap such as an amputation

-how will it impinge on plant safety

-how will it affect insurance

-what safety modifications will have to be made to the workplace

LEGAL CONSIDERATIONS

-Cannot discriminate against the handicapped unjustifiably

-is a legitimate consideration as to whether a physical disability will impede or impair the person's opportunity or ability to perform the job being considered

EXAMPLE OF FINDINGS  AND CONCLUSIONS IN SPINAL CORD INJURY (QUADRAPLEGIA) CASE

BASIS FOR OPINION THAT CIENT (QUADRAPLEGIC) WAS NOT

EMPLOYABLE

-Educational background restricts to job not requiring reading and


writing abilities

-Job skills acquired in past were all laboring or operating positions 


physical in nature

-laboring jobs

-operating some kind of equipment -Required now to be in wheelchair -Not able to maintain independent life even at home

POSSIBILITIES OF EDUCATION AND RETRAINING

-All energies are being put into activities of daily living -Energies are focused on getting up, getting dressed, being fed, getting a bowel program, etc.

-No availability for gaining anything from an educational program

PERSONS WITH SIMILAR INJURIES

-Quadraplegics in labor market are those with intellectual capacity, professional skills and success before injury

PHYSICAL CONDITION THAT PREVENTS EMPLOYMENT

-Need for attendant care

-get out of bed

-feeding assistance

-meal preparation

-transfer assistance

-Barriers at the work site

-lack of handicapped accessibility

-Occasional bowel and bladder accidents

-Spasms associated with limbs

-Lack of good skin condition

-history of decubiti

-Difficulty getting to and from work

-Physical assistance required at the job

